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On  September  16,  1993,  31  California  Indian  tribes,  and  another  nine  tribes  from 
Arizona,  Nevada,  Washington,  Oregon,  Alaska  and  Hawaii,  attended  a hearing  in 
Sacramento,  California,  on  the  Federal-Tribal  consultation  process  envisioned  by  the 
proposed  Native  American  Free  Exercise  of  Religion  Act  (S.1021)  and  two  federal 
statutes  - - the  National  Historic  Preservation  Act  Amendments  of  1992  (NHPA),  P.L. 
102-572,  and  the  Native  American  Graves  Protection  and  Repatriation  Act  of  1992 
(NAGPRA),  P.L  101-601.  The  Sacramento  hearing  was  the  first  nationwide 
comprehensive  public  hearing  on  Native  American  issues  and  concerns  relating  to 
Federal  implementation  of  this  key  legislation.  Joe  Myers,  Executive  Director  of  the 
National  Indian  Justice  Center,  chaired  the  hearing  during  which  the  Native  American 
testimony  was  presented  to  a panel  of  federal  officials  responsible  for  drafting  the 
regulations  to  implement  the  statutory  consultation  process. 

The  California  tribal  testimony  included  comments  from  recognized,  terminated 
and  unacknowledged  tribes.  Other  tribal  testimony  was  similarly  diverse  and  included 
the  views  of  the  Navajo  Tribe,  the  largest  Native  American  tribe,  smaller  tribes  from 
Nevada  and  Oregon,  and  the  Native  Hawaiians.  The  character  of  the  testimony  ranged 
from  concern  about  specific  sites  or  issues  to  more  general  process  questions,  from 
measured  comments  to  impassioned  statements  and  from  healthy  skepticism  to 
cautious  optimism.  Overall  the  discussion  was  vigorous  and  candid.  Some  Indian 
participants  questioned  whether  the  consultation  session  would  make  any  difference, 
having  attended  consultations  in  the  past  on  other  issues  - - after  traveling  long 
distances  to  give  testimony  - - only  to  receive  silence  or  inaction  from  the  Federal 
government  in  return.  The  hearing  panel  allayed  some  of  these  fears  by  assuring  the 
presenters  that  the  hearing  would  become  part  of  the  official  record  used  in  refining  the 
draft  NAGPRA  regulations. 

Because  the  statutes  at  issue  at  the  hearing  substantially  expand  the  scope  of 
the  consultation  relationships  between  Native  American  tribes  and  Federal  agencies, 
and  define  new  participatory  roles  for  Native  Americans  in  Federal  resource  decision- 
making, an  understanding  of  the  historical  impetus  for  these  new  laws  and,  ultimately, 
for  the  hearing  itself  is  essential.  By  placing  the  hearing  in  historical  context,  one  can 
gain  a greater  appreciation  of  its  purpose  and  of  the  substance  and  significance  of  the 
Native  American  testimony. 

In  many  respects  the  last  quarter  century  has  been  a watershed  for  Federal- 
Tribal  relations.  The  concept  of  Native  American  self-determination  in  the  modern  era, 
first  espoused  in  1969  as  the  cornerstone  of  a radical  shift  in  Federal  indian  policy  away 
from  the  disaster  of  termination,  has  evolved  beyond  its  mere  formulation  to  the 
concrete  reality  that  Native  American  tribes  are,  and  will  continue  to  be,  a vital  force 
within  the  American  political  landscape.  As  both  the  Tribes  and  the  Federal  government 
have  adjusted  to  the  demands  of  a policy  based  on  a government-to-government 
relationship  imbued  with  solemn  fiduciary  obligations,  virtually  every  aspect  of  the 
Federal-Tribal  interface  has  received  scrutiny.  Frequently  there  has  been  tension 


reflecting  the  perspectives  of  different  cultures  and  traditions  and  the  Tribes'  insistence 
that  the  substance  of  Indian  sovereignty  and  self-determination  must  incorporate  the 
culture,  traditions  and  institutions  chosen  by  Native  American  people,  not  those  imposed 
by  other  authority.  An  important  concern,  for  Native  American  self-determination  would 
be  a contradiction  in  terms  if  the  Federal  government,  not  the  Tribes,  were  the 
"determining"  force. 

One  of  the  areas  in  which  the  Federal-Tribal  relationship  has  manifested  its 
greatest  stress  is  where  the  question  of  Native  American  religious  and  cultural  use  of 
Federal  lands  is  involved,  or  where  Native  Americans  have  asserted  a primary  and 
superseding  interest  in  objects  or  places  on  these  lands  that  remain  part  of  the  religion 
or  patrimony  of  Native  American  cultures.  Federal  lands  were  once  the  aboriginal 
homelands  of  the  Tribes  and  therein  lie  many  of  their  sacred  places,  ancestral  villages 
and  burial  areas.  Over  time  many  of  these  areas  have  been  looted  and  desecrated, 
sometimes  intentionally,  sometimes  in  the  name  of  science  and  progress,  and 
sometimes  simply  because  Native  Americans  themselves  are  treated  as  artifacts  within 
the  larger  American  culture. 

The  Federal  government  as  land  manager  and  developer  has  often  resisted  the 
efforts  of  the  Tribes  to  qualify  or  limit  Federal  land  management  decision-making  in 
areas  that  affect  vital  tribal  interests.  This  resistance  manifested  itself  in  its  darkest  hour 
for  Native  American  people  when  the  Supreme  Court  sanctioned  Federal  resistance  to 
land-based  tribal  religious  free  exercise  claims  in  the  Lvng  v.  Northwest  Indian 
Cemetery  Protective  Association.  485  U.S.  439  (1988).  The  Lyna  decision  and  the 
resulting  outrage  expressed  by  the  Native  American  community  sparked  a broad-based 
movement  to  seek  specific  statutory  guarantees  for  Native  American  religious  free 
exercise  rights  on  Federal  Sands.  These  events,  in  turn,  have  propelled  the  Federal 
government  and  Congress  into  a new  era  of  Federal-Tribal  relations.  Congress,  newly 
educated  to  the  significance  of  Federal  lands  to  the  preservation  of  Native  American 
culture  and  to  the  continued  exercise  of  Native  American  religion,  and  aware  of  the 
historical  discrimination  against  the  practice  of  these  religions,  has,  in  the  seven  years 
since  Lyng.  rewritten  a large  part  of  the  legal  text  governing  Federal-Tribal  relations 
where  Federal  interests  conflict  with  Native  American  religion  and  culture.  It  was  in  this 
context  that  the  NHPA  Amendments  and  NAGPRA  were  passed,  signalling  a more 
cooperative  era  in  the  Federal-Tribal  relationships  surrounding  management  and 
development  of  Federal  lands  and  resources.  The  hearing,  on  September  16  & 17, 
1993,  presented  an  opportunity  for  Native  Americans,  especially  California  Tribes,  to 
engage  in  a direct  dialogue  with  the  Federal  officials  responsible  for  implementation  of 
the  Federal-Tribal  consultation  requirements. 

The  testimony  presented  can  be  broken  down  into  four  broad  issue  categories: 
(1)  issues  relating  to  tribal  status  and  standing  under  the  various  statutes;  (2)  issues 
relating  to  Native  American  access  and  use  of  Federal  lands;  (3)  issues  relating  to  the 
repatriation  process  established  under  NAGPRA;  and  (4)  issues  relating  to  the  Federal- 
Tribal  consultation  process  in  general,  and  as  defined  in  each  statutory  scheme. 

Because  of  the  hearing's  location  in  California,  which  has  the  largest  number  of 
unacknowledged  tribes  in  the  United  States,  much  of  the  testimony  focused  on  which 
tribes  could  invoke  the  consultation  and  related  provisions  of  NAGPRA  and  the  NHPA. 


The  draft  NAGPRA  regulations  do  not  include  California's  terminated  and 
unacknowledged  tribes  in  the  definition  of  Native  American  tribe,  effectively  foreclosing 
the  standing  of  these  tribes  to  invoke  the  consultation  provisions  and  protections  of 
NAGPRA,  the  NHPA  and  any  future  legislation  dealing  with  the  exercise  of  Native 
American  religions  on  Federal  lands.  It  was  pointed  out  that  in  regulations,  Congress 
intended  to  include  tribes  whose  "cultural  items",  as  that  term  is  defined  in  NAGPRA, 
are  at  stake  in  the  repatriation  process  would  be  frustrated  in  many  areas  of  California. 

This  issue  is  especially  controversial  because  Congress  has  dealt  with  the 
California  Native  Americans  as  an  identifiable  tribal  group  over  an  extended  period  of 
time  in  a variety  of  political,  historical,  legal  and  social  contexts.  Indeed,  as  recently  as 
1988,  Congress  discarded  distinctions  between  California's  recognized,  terminated  and 
unacknowledged  tribes  for  purposes  of  determining  eligibility  for  health  care  benefits. 
See  Indian  Health  Care  Improvement  Act  Amendments  of  1988.  25  U.S.C.  sec.  1679. 
Presenters  at  the  hearing  pointed  out  the  irony  of  excluding  unacknowledged  or 
terminated  California  tribes  from  NAGPRA  when  many  of  these  tribes  are  the  ones 
which  aboriginally  occupied  specific  Federal  lands  in  California  on  which  "cultural  items" 
within  the  meaning  of  NAGPRA  have  been  found.  Excluding  these  tribes  would  leave  a 
significant  "hole"  in  NAGPRA's  intended  application  in  California. 

While  tribal  status  issues  were  a major  and  important  theme  at  the  hearing,  many 
presenters  focused  on  other  serious  concerns,  including  problems  of  and  relating  to 
Native  American  access  to  Federal  lands.  These  issues  were  raised  in  the  context  of 
access  either  to  exercise  traditional  gathering  rights  or  to  engage  in  Native  American 
rituals  or  ceremonies  in  sacred  areas  located  on  these  lands.  The  need  to  protect 
specific  areas  of  traditional  Native  American  use,  including  the  privacy  of  Native  areas, 
were  a recurring  theme  in  the  testimony. 

Other  presenters  expressed  concern  about  how  the  repatriation  process  will  be 
implemented  and  whether  funding  will  be  made  available  to  provide  tribes,  especially 
the  smaller,  resource-poor  tribes,  with  the  means  to  actively  participate.  Many  of  the 
activities  encompassed  by  the  consultation  requirements  of  NAGPRA  assume  a 
minimum  level  of  training  and  expertise.  Presenters  pointed  out  that  tribes  either  would 
have  to  develop  that  expertise  internally  or  hire  it  from  the  outside.  Either  alternative 
requires  financial  resources  which  many  tribes,  including  most  of  the  California  tribes, 
do  not  have. 

Another  consistent  theme  was  the  gap  that  often  exists  between  the  right  or 
opportunity  to  participate  in  the  consultation  process  and  the  actual  dynamics  of 
consultation.  Many  questions  were  raised.  On  whose  terms  would  consultation 
proceed?  Would  it  reflect  the  ethnocentric  values  that  have  characterized  the  long 
history  of  Federal-Tribal  relations?  Or  would  Native  American  values  and  perspectives, 
including  traditional  prescriptions  about  disclosure  and  use  of  information  relating  to 
cultural  properties,  be  acknowledged  as  an  integral  part  of  the  process?  Would  it  be 
consultation  based  on  respect  for  and  a commitment  to  address  Native  American 
interests  and  concerns?  Or  would  it  become  a paper  process  according  primacy  to  the 
mailing  of  notices  and  documentation  of  telephone  contacts?  NAGPRA  certainly 
promises  more,  but  realization  of  these  promises  will  be  determined  by  the  manner  in 
which  it  is  implemented. 


The  timing  of  consultation  also  was  addressed.  One  presenter  pointed  out  that 
consultation  becomes  a meaningless  exercise  if  it  occurs  late  in  the  planning  process 
after  key  decisions,  that  influence  the  direction  of  a particular  project,  undertaking,  or 
other  actions  on  Federal  lands,  have  been  made. 

Concerns  were  raised  about  the  inconsistent  application  of  Federal  policy  and 
laws  from  one  Federal  agency  to  another,  often  depending  on  the  agency's  (or  an 
individual  official's)  particular  sensitivity  to  Native  American  concerns.  These  problems, 
obviously,  must  be  addressed  to  protect  the  integrity  of  the  consultation  process  and  to 
ensure  strict  compliance  with  applicable  laws  and  regulations.  The  Federal  government, 
acting  through  its  various  agencies  and  officials,  has  an  obligation  to  carry  out  the 
mandates  of  Congress  regarding  Native  American  cultural  properties  in  a manner 
consistent  with  the  Federal  government's  trust  obligations  to  Native  American  tribes. 
Inconsistency  in  the  application  of  law  breeds  distrust  and,  ultimately,  contempt  for  the 
law. 


Overall,  the  hearing  represented  a beginning  point  in  a process  that  will  lead, 
first,  to  revision  of  the  proposed  NAGPRA  regulations  to  reflect  the  content  of  the  Native 
American  testimony  presented  and,  second,  to  the  development  of  a more  consistent 
and  uniform  approach  to  Native  American  consultation  under  other  Federal  statutes, 
such  as  the  NHPA  Amendments  and  any  future  Native  American  free  exercise  of 
religion  legislation.  Beyond  this  auspicious  beginning,  the  hearing  established  a 
significant  precedent  and  impetus  for  continuing  the  Federal-Tribal  dialogue  as 
implementation  of  NAGPRA  and  the  NFIPA  Amendments  proceeds,  and  as  the  Native 
American  Free  Exercise  of  Religion  Act  works  its  way  through  Congress. 
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ABSTRACTS  OF  WRITTEN  TESTIMONY 


I.  General  Consultation  Issues 


The  Navajo  Nation 

Both  NAGPRA  and  NHPA  contain  guidelines  for  consultation  with  Native 
American  groups;  however,  in  reality  these  standards  rarely  work.  Both  the  time  given 
to  respond  and  the  materials  provided  are  inadequate.  Often,  tribes  are  required  to 
divulge  information  that  results  in  tribes  having  to  make  a choice  between  committing 
what  is,  for  them,  sacrilege  in  discussing  such  subjects,  or  not  responding  and  possibly 
losing  remains/artifacts.  Tribes  must  be  included  from  the  beginning  of  the  process  in 
order  to  ensure  that  actual  consultation  with  and  consideration  for  Native  American 
positions  can  actually  be  part  of  the  process.  Identifying  possible  conflicts  at  the 
earliest  possible  stage  allows  for  greater  flexibility  in  dealing  with  problems,  and 
ensures  tribal  participation.  Tribal  concerns  must  be  addressed  before  a project 
becomes  a reality. 


Keepers  of  the  Treasures 

In  a letter  of  September  18,  1993,  Dean  Suagee  discusses  the  implications  of 
four  pieces  of  legislation,  including  the  National  Historic  Preservation  Act  (NHPA)  and 
Native  American  Graves  Protection  and  Repatriation  Act  (NAGPRA).  While  the 
legislation  is  a step  in  the  right  direction  as  far  as  bringing  Native  Americans  into  the 
consultation  process,  in  reality  it  will  be  very  difficult,  if  not  impossible,  for  some  tribes 
to  participate.  The  implementation  of  these  bills  must  include  processes  that  make  it 
really  possible  for  Native  Americans  to  participate. 


II.  Native  American  Graves  Protection  and  Repatriation  Act 
(NAGPRA) 


California  Indian  Legal  Services 

CILS  is  particularly  concerned  that  the  definition  of  "Indian  Tribe"  as  used  in 
NAGPRA  is  exclusionary  in  that  it  limits  participation  to  only  those  tribes  that  are 
federally  recognized  (25  CFR  Part  83  List). 

In  his  letter  of  September  21,  1993,  Stephen  Quesenberry  gives  a detailed 
history  of  California  Native  Americans,  which  shows  that  the  Federal  government  has 
systematically  dealt  with  them  as  one  group  or  community  known  as  "the  California 
Indians".  The  government  has,  despite  the  lack  of  ratified  treaties  or  federal 
recognition  of  many  groups,  recognized  its  moral  and  legal  responsibilities  to  the 
California  Native  Americans,  and  NAGPRA  cannot  be  allowed  to  circumvent  these 
obligations  by  excluding  non-recognized  tribes.  The  its  historical  dealing  with  Native 
Americans  Congress  has  established  evidence  of  its  intent  to  construe  California 


Native  Americans  as  a whole  group,  without  particular  reference  to  affiliation  with  any 
particular  tribe  as  a means  to  exclude  them  from  its  trust  responsibilities. 

In  his  letter  of  October  14,  1993,  Mr.  Quesenberry  emphasizes  that  NAGPRA's 
definition  must  be  extended  to  include  all  California  tribes,  otherwise  many  tribes  will  be 
denied  NAGPRA's  protection  of  its  ancestral  remains  and  artifacts.  Exclusion  of  tribes 
can  mean  that  groups  with  strong  ties  to  remains  and  artifacts  will  be  denied  the  right  to 
claim  them.  It  will  also  mean  museums  and  Federal  agencies  will  have  no  obligation  to 
consult,  even  where  such  entities  know  that  a tribe  has  definite  ties  to  remains  or 
artifacts. 

NAGPRA  must  be  accompanied  by  adequate  funding  to  ensure  that  tribes  can 
take  advantage  of  the  consultation  process.  Most  California  tribes  have  no  money 
available  to  allow  them  to  participate  actively  in  the  process,  even  if  they  are  notified  by 
agencies  that  remains  or  artifacts  have  been  unearthed.  Lack  of  funds  will  effectively 
preclude  most  California  tribes  from  participating  in  the  process. 

NAGPRA  should  also  include  alternative  dispute  resolution  processes  in  order  to 
avoid  costly,  extensive  litigation.  In  California,  the  National  Indian  Justice  Center  and 
the  Indian  Dispute  Resolution  Services  are  available  to  fill  this  role  and  would  help  to 
keep  the  consultation  process  moving  and  productive. 

Sant1  Angelo  & Trope 

Writing  on  behalf  of  a number  of  organizations,  the  law  firm  discusses  several 
concerns  regarding  NAGPRA.  Their  concerns  focus  on  the  narrow  definition  of  "tribal 
lands",  the  delay  in  repatriation  until  completion  of  inventories  by  museums  and 
agencies,  the  failure  to  recognize  any  independent  right  to  repatriation,  and  the  lack  of 
any  process  that  allows  tribal  assertion  of  ownership  and  control  interest  to  remains 
and  artifacts  on  a timely  basis. 

The  firm  discusses  at  length  issues  regarding  definitions,  intentional 
excavations,  inadvertent  discoveries,  consultation,  ownership,  summaries,  inventories, 
and  repatriation. 

The  definition  of  "tribal  lands",  for  example,  does  not  include  privately  owned 
lands  within  a reservation's  boundaries,  which  is  in  clear  conflict  with  Congressional 
intent  to  include  all  lands.  Common  law  dictates  that  private  landowners  do  not  own 
remains  or  artifacts  imbedded  in  the  ground,  they  merely  hold  these  in  trust  for  the  true 
owners,  the  next  of  kin. 

The  consultation  process  and  its  weaknesses  are  discussed  at  length.  The 
process  is  ineffective  as  it  does  not  include  tribal  interests  from  the  beginning,  instead 
tribes  are  usually  not  notified  of  anything  until  after  decisions  have  already  been  made 
rather  than  before  decisions  have  been  made  and  projects  started.  NAGPRA  is  biased 
towards  allowing  excavation. 


Keepers  of  the  Treasures 


In  a letter  of  July  27,  1993,  Dean  Suagee  discusses  various  concerns  regarding 
the  implementation  of  NAGPRA.  Tribal  cultures  and  religions  are  often  inseparable, 
and  the  living  have  profound  responsibilities  to  the  dead.  The  Council  is  concerned 
about  the  definition  of  "tribal  lands",  the  delay  in  repatriation  due  to  inventory 
completion,  and  the  limits  imposed  on  tribes  in  claiming  ownership.  Mr.  Suagee  also 
includes  a copy  of  the  testimony  he  submitted  to  the  Senate  Committee  on  Indian 
Affairs  on  May  27,  1993,  regarding  NAGPRA. 

In  a letter  of  September  13,  1993,  Mr.  Suagee  submits  further  testimony 
regarding  NAGPRA.  Where  notice  and  consultation  is  not  required  until  after  a Federal 
agency  has  already  made  a decision  about  a project,  such  consultation  is,  in  reality, 
meaningless.  NAGPRA,  along  with  other  pieces  of  legislation,  must  incorporate  a 
consultation  process  that  allows  true  participation  of  Native  Americans. 

Indian  Dispute  Resolution  Services,  Inc.  (IDRS) 

IDRS  acknowledges  the  tensions  and  problems  that  will  arise  in  the  consultation 
process  and  points  out  the  need  for  a presence  that  can  assist  with  bridging  the 
extensive  cultural  and  religious  differences  that  exist  between  the  groups  involved. 
IDRS  notes  that  many  different  questions  will  need  to  be  dealt  with  in  defining  concepts 
and  implementing  processes.  For  example,  precisely  who  should  be  contacted  and 
consulted?  How  will  terms  such  as  "expeditious  return"  be  defined?  Where  is  funding 
going  to  come  from?  With  intermediaries  available,  major  problems  can  be  kept  to  a 
minimum  and  parties  themselves  will  be  encouraged  to  resolve  their  differences,  rather 
than  to  resort  to  litigation. 


Guidiville  Rancheria 

Yolanda  Chavez  notes  that  the  process  of  repatriation  will  be  beyond  the  ability 
of  many  small  California  tribes  to  achieve.  NAGPRA  is  ambiguous  and  exclusionary, 
and  provides  no  funding.  Most  small  tribes  in  California  have  no  funds  to  conduct 
research,  pay  for  transportation,  or,  in  other  ways,  actually  participate  in  the  process, 
even  when  they  can  show  direct  links  to  the  remains  or  artifacts. 

Confederated  Tribes  of  Warm  Springs 

NAGPRA  makes  reference  to  only  "general  rules  and  regulations".  There  must 
be  face  to  face  consultation,  and  more  than  a strong  suggestion  that  agencies  consult 
with  tribes.  There  must  be  strong  requirements  for  real  consultation  before  NAGPRA 
will  ensure  any  protection  for  Native  American  remains  and  artifacts. 


Central  Sierra  Me-Wuk  Cultural  and 
Historic  Preservation  Committee 

The  definition  of  "Indian  Tribe"  in  NAGPRA  is  insufficient.  It  must  be  expanded 
to  include  non-recognized  tribes  in  order  to  allow  California  tribes  to  even  have  a 
chance  to  participate.  It  is  inappropriate  for  the  government  to  assume  that  tribes  will 
provide  detailed  descriptions  of  artifacts,  for  many  tribes  this  equals  sacrilege.  The 
most  important  problem  is  NAGPRA's  complete  lack  of  any  process  to  provide  funding, 
even  for  recognized  tribes.  Without  funding,  most  tribes  will  not  be  able  to  participate 
in  any  realistic  way. 


III.  Religious/Cultural  Properties  and  Values  Concerns 


Western  Shoshone  Historic  Preservation  Society 

With  a concern  for  the  preservation  and  protection  of  religious,  burial  and 
prehistoric  properties,  the  society  feels  that  proposals  such  as  the  Bureau  of  Land 
Management's  "Rangeland  Reform"  will  have  direct,  negative  impacts  on  their 
concerns.  The  Society  feels  that  the  government  faces  a possibly  irreconcilable 
tension:  fulfilling  its  obligation  to  the  "public"  in  proper  use  of  resources,  and  its 
obligation  to  Native  Americans  to  preserve  the  resources  it  holds  for  them  in  trust. 

Redding  Rancheria 

The  Rancheria  is  concerned  that  the  Native  American  Free  Exercise  of  Religion 
Act  will  not  help  protect  sacred  sites,  cemeteries  and  remains  that  are  located  on 
private  fee  land.  Guidelines  must  be  established  to  assure  the  cooperation  of  private 
landowners.  Lands  must  also  be  set  aside  to  be  used  for  reburial  of  repatriated 
remains. 


Indian  Canyon  Mutsun  Band  of  Costanoan  Indians 

The  Native  American  Free  Exercise  of  Religion  Act  is  necessary  to  protect 
Native  Americans'  rights  to  practice  their  religions.  Water  is  a necessary  element  in 
such  practices,  and  it  is  very  important  to  keep  water  as  a protected  element  in  the  Act. 
The  Indian  Canyon  Costanoans  are  concerned  that  the  definition  of  "indigenous 
people"  will  exclude  non-recognized  tribes.  This  would  defeat  the  purposes  of  the 
legislation  and  must  not  occur. 

Mohawks  of  Kahnawake  Band 

The  Native  American  Free  Exercise  of  Religion  Act  must  include  explicit 
guidelines  and  requirements  to  ensure  that  sacred  sites  and  artifacts  are  protected. 
The  US....  Government  holds  lands  in  trust  for  Native  Americans  and  has  an  obligation, 
to  them,  to  ensure  protection. 


Timbisha  Shoshone  Cultural  Preservation  Committee 

Native  Americans  cannot  view  issues  as  either  "governmental"  or  "religious". 
These  ideas  are  intertwined.  In  order  to  ensure  protection  of  Native  American  cultural 
and  spiritual  resources,  Native  Americans  must  have  access  to  agency  officials,  funds 
to  allow  consultation  to  occur,  and  technical  assistance  to  understand  all  the  issues 
and  points  of  view  involved. 

Confederation  of  Aboriginal  Nations  of  California 

The  pieces  of  legislation  under  consideration  at  these  hearings  are  exclusionary 
in  that  they  are  limited  to  Federally  recognized  tribes.  While  many  California  tribes  can 
document  their  "history",  some  cannot;  this  does  not,  however,  mean  they  should  be 
excluded  from  protection.  The  definition  of  "Indian  Tribe"  must  be  changed  to  include 
all  California  tribes  and  bands  in  order  to  ensure  protection  of  all  resources. 

American  Indian  Council  of  Mariposa  County 

With  an  interest  in  preserving  archeological  sites  in  Mariposa  County,  the 
Council  is  very  concerned  about  consistent  encroachment  by  developers.  The  Council 
requests  the  Pate  Valley  site  be  included  on  the  Federal  Register  in  order  to  protect  it 
from  further  destruction.  While  non-recognized  tribes  continue  to  try  and  work  with  the 
system,  they  are  still  without  status  because  the  Government  refuses  to  recognize 
them. 


THE 

NAVAJO 

NATION 


P.  O.  BOX  308  • WINDOW  ROCK,  ARIZONA  86515  • (602)  871-4941 


PETERSON  2AH 
PRESIDENT 


MARSHALL  PLUMMER 
VICE  PRESIDENT 


WRITTEN  TESTIMONY 
OF  THE  NAVAJO  NATION 

ON 

PROPOSED  RULEMAKING  FOR 
THE  NATIONAL  HISTORIC  PRESERVATION  ACT 
AMENDMENTS  OF  1992 
AND 

THE  NATIVE  AMERICAN  GRAVES  PROTECTION  AND 
REPATRIATION  ACT  OF  1990 

FOR 

THE  NATIONAL  PARK  SERVICE  AND 
THE  ADVISORY  COUNCIL  ON  HISTORIC  PRESERVATION 


INTRODUCTION 


The  Navajo  Nation  is  pleased  to  provide  testimony  on  the 
implementation  of  the  1992  amendments  to  the  National  Historic 
Preservation  Act  (NHPA)  and  the  Native  American  Graves  Protection 
and  Repatriation  Act  (NAGPRA)  of  1990.  The  Navajo  Nation  provided 
previous  testimony  supporting  the  development  and  passage  of  both 
Acts.  Our  previous  statements  have  described  the  Navajo  Nation's 
commitment  to  historic  preservation  and  the  comprehensive  scope  of 
our  Historic  Preservation  Department,  which  has  taken  a lead  role 
in  the  development  of  American  Indian  historic  preservation  issues 
during  the  last  seven  years. 

Within  and  surrounding  the  Navajo  Nation  are  more  than  a dozen 
national  parks  and  monuments  administered by  three  regions  of  the* 
National  Park  Service,  six  National  Forests  administered  by  two 
regions  of  the  United  States  Forest  Service,  numerous  Bureau  of 
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Land  Management  Resource  Areas  and  Districts  in  three  separate 
states,  state  lands  under  the  jurisdiction  of  New  Mexico,  Arizona 
and  Utah,  and  six  Indian  Reservations  administered  by  the 
respective  tribes  and  three  Area  Offices  of  the  Bureau  of  Indian 
Affairs.  As  federal  legislation,  policy  and  consciousness  about 
’’consultation"  has  increased  dramatically  in  the  last  few  years,  so 
has  the  Navajo  Nation's  role  as  a recipient  of  federal  efforts  to 
"consult. " 

The  Navajo  Nation  Historic  Preservation  Department  has  served  as  a 
tribal  historic  preservation  "laboratory"  for  federal  consultation 
efforts.  We  have  seen  the  full  spectrum  of  consultation  efforts, 
which  now  number  in  the  hundreds  annually,  and  have  learned  some 
valuable  lessons  along  the  way.  The  NHPA  amendments  and  NAGPRA 
provide  unique  and  urgently  necessary  opportunities  for  making 
"consultation"  between  federal  agencies  and  American  Indian  tribes 
meaningful.  We  believe  that  consultation  requirements  are  among 
the  most  critical  components  of  both  Acts,  and  it  is  specifically 
to  this  issue  that  we  address  our  comments. 


CONSULTATION  MUST  BE  PART  OF  AGENCY  PLANNING 
PROCESSES,  NOT  SIMPLY  PRO  FORMA  COMPLIANCE 


Of  the  hundreds  of  requests  for  "consultation"  received  by  the 
Navajo  Nation  each  year,  virtually  all  are  made  in  the  context  of 
individual  federal  undertakings.  Typically,  such  consultation 
comes  in  the  form  of  a single-page  form  letter  briefly  describing 
a proposed  undertaking,  often  (but  not  always)  accompanied  by  a 
photocopied  portion  of  a map  showing  the  spot  or  outline  of  the 
proposed  project  area.  The  letter  usually  tells  us  something  about 
the  plans  and  asks  us  to  provide  any  comments  within  a specified 
time  period,  generally  30  days.  It  also  flatly  states  that  failure 
to  respond  within  30  days  will  be  taken  as  evidence  that  the  Navajo 
Nation  has  no  concerns  with  the  undertaking. 

The  project  description  is  usually  kept  to  an  absolute  minimum. 
Usually  it  is  difficult  or  impossible  to  tell  just  exactly  what  an 
agency  is  proposing  to  do.  Consequently  it  is  essentially 
impossible  to  estimate  what  sorts  of  effects  the  undertaking  may 
have.  The  map  that  accompanies  the  letter  normally  has  no  real 
legend,  no  land  marks  or  other  reference  features  and  is  often  a 
poor  quality  photocopy.  As  a result  it  is  often  all  but  impossible 
to  tie  the  project  location  to  a reference  map  so  that  we  can  tell 
whether  this  is  an  area  of  concern  to  the  Navajo  Nation,  or  consult 
with  the  appropriate  cultural  authorities  to  see  if-  they  have 
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concerns.  At  best  such  communications  are  hard  to  work  with,  too 
frequently  we  can  do  nothing  useful  with  them  at  all. 

Each  year  the  Navajo  Nation  receives  such  requests  for  consultation 
by  the  hundreds.  On  a typical  day  recently,  for  example,  the 
Historic  Preservation  Department  received  three  separate 
’’consultation"  requests  from  one  national  forest  ranger  district 
for  three  individual  undertakings  on  the  same  forest  1 

This  approach  to  "consultation"  is  not  unique,  it  is  typical; 
neither  is  it  "consultation."  It  is  nothing  more  than  pro  forma 
compliance  with  some  vaguely  defined  requirement  to  consult  with 
American  Indian  tribes.  It  is  quite  clear  that  federal  agencies 
believe  that  their  responsibility  to  consult  is  satisfied  by 
providing  tribes  with  some  absolutely  minimal  "notification"  about 
agency  plans,  plans  that  are,  for  all  practical  purposes,  already 
approved.  Even  if  a tribal  government  were  able  to  evaluate  the 
plans  based  on  the  extremely  minimal  information  provided,  consult 
internally  with  knowledgeable  people  (including  cultural 
specialists  and  resources  managers)  to  determine  if  concerns  exist, 
and  formulate  a response  to  the  agency  within  30  days,  it  would  be 
too  far  into  the  agency  planning  process  to  change  project  design 
to  accommodate  tribal  concerns.  As  a practical  matter  we  note  that 
the  Navajo  Nation  finds  that  it  can  not  routinely  respond  to  such 
notices,  and  can  almost  never  respond  in  the  3 0 day  time  frame 
allowed.  The  Navajo  Nation  Historic  Preservation  Department  is  not 
only  the  largest  tribal  historic  preservation  program,  it  is  one  of 
the  largest  preservation  offices  in  the  United  States.  Despite  the 
staff  and  resources  available  to  us,  we  are  simply  not  equipped  to 
deal  with  the  volume  of  notices  we  receive.  If  we  can't  deal  with 
them,  we  can't  imagine  how  smaller  tribal  programs  can  cope  with 
such  notices. 

The  "notification  of  plans"  approach  is  a reactive  process  with 
little  room  for  flexibility  in  accommodating  tribal  concerns  even 
if  they  are  identified.  Consultation,  on  the  other  hand,  must  be 
a proactive  planning  process  that  incorporates  tribal  concerns  into 
design  phases  of  project  development.  The  majority  of  agencies 
with  which  we  are  familiar  do  not  distinguish  between 
"notification"  and  "consultation",  and  consider  the  former  as 
adequate  to  meet  their  mandates  for  the  latter.  This  neither  meets 
the  letter  or  spirit  of  the  consultation  requirements  of  the  laws 
mandating  consultation. 

The  problems  encountered  as  a result  of  "notifying"  tribes  about 
pre-planned  undertakings  are  intrinsic  in  initiating  tribal 
consultation  in  the  context  of  compliance  with  Section  106  of  the 
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NHPA.  The  Section  106  compliance  process  became  the  vehicle  for 
tribal  consultation  with  the  publication  of  National  Register 
Bulletin  38,  "Guidelines  for  Evaluating  and  Documenting  Traditional 
Cultural  Properties".  With  Bulletin  38,  the  National  Park  Service 
provided  federal  agencies  with  guidelines  on  how  to  determine 
whether  or  not  places  of  traditional  significance  to  American 
Indian  and  other  traditional  or  ethnic  communities  were  eligible 
for  inclusion  in  the  National  Register  of  Historic  Places  (National 
Register) . Bulletin  38  also  provided  federal  agencies  with 
guidelines  for  consulting  with  traditional  communities  as  part  of 
the  process  of  identifying  and  evaluating  the  National  Register 
eligibility  of  "traditional  cultural  properties"  along  with  other 
kinds  of  National  Register  properties  such  as  archaeological  sites 
and  historic  buildings.  Because  many  federal  agencies  rely  on 
Section  106  compliance  as  their  primary  vehicle  for  meeting  their 
broad  historic  preservation  mandates,  the  Section  106  compliance 
process  became  the  mechanism  for  tribal  consultation.  The  Navajo 
Nation  lauded  this  development  at  the  time  because  it  was  the  only 
avenue  available  to  most  tribes  for  having  any  input  at  all  into 
agency  undertakings  on  what  were  formerly  tribal  lands  which  are 
now  outside  reservation  boundaries.  But  there  are  clear  problems 
associated  with  initiating  tribal  consultation  at  the  point  in  the 
planning  process  when  compliance  with  Section  106  normally  begins. 

Section  106  is  structured  so  that  managers  can  identify  National 
Register  properties,  evaluate  what  constitutes  effects  to  them,  and 
prescribe  treatment  measures  for  properties  which  an  undertaking 
may  effect.  But  Section  106  was  intended  to  be  a last  review  to 
ensure  that  a federal  undertaking  did  not  inadvertently  destroy 
historic  properties.  It  is  reactive  in  nature  and  assumes  that 
federal  agencies  are  actually  doing  their  job  with  respect  to  the 
proactive  historic  preservation  mandates  set  forth  in  Section  110 
of  NHPA. 

Although  Section  106  prohibits  agencies  from  making  a final 
decision  on  an  undertaking  until  after  they  have  completed  the 
Section  106  compliance  process  (governed  by  36  CFR  Part  800) , in 
practice  agencies  enter  the  106  process  with  a project  that  is 
pretty  well  set.  By  the  time  cultural  resources  inventories  are 
initiated  within  an  undertaking's  "area  of  potential  effect"  for 
Section  106  compliance  purposes,  many  critical  decisions  have 
already  gone  into  project  design  and  planning,  including 
engineering  considerations,  land  status,  as  well  as  such  things  as 
air  and  water  quality,  perhaps  transportation  access 
considerations,  endangered  species  issues,  and  so  forth. 
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Over  the  years  the  Advisory  Council,  the  State  Historic 
Preservation  Offices,  federal  agencies  and  preservation/cultural 
resource  management  consulting  communities  have  developed  a set  of 
approaches  that  most  of  the  time  can  be  used  to  accommodate 
preservation  concerns  with  the  preexisting  project  design  being 
considered  in  the  Section  106  compliance  process.  When  the 
cultural  resources  affected  by  an  undertaking  are  conventional 
historic  properties  such  as  buildings  or  archaeological  sites, 
effects  can  usually  be  avoided,  minimized  or  mitigated  by  small 
scale  redesign  of  the  project,  adjusting  the  boundaries  of  the 
project  area  or,  by  recovering  data  from  the  properties  before  they 
are  damaged  or  destroyed  by  the  undertaking. 

These  standard  approaches  frequently  collapse  when  applied  to 
places  tribes  consider  important.  Agency  managers  can  not  even 
identify  the  places  or  what  constitutes  impacts  to  them  much  less 
identify  treatment  measures  for  them,  without  substantial  and 
direct  tribal  involvement.  The  kinds  of  places  American  Indians 
identify  as  culturally  significant  often  constitute  what  managers 
consider  to  be  natural  resources  or  whole  segments  of  the  landscape 
or  components  of  the  environment,  they  frequently  have  no  material 
cultural  manifestations  which  are  readily  identifiable  by  a 
cultural  resources  professional.  Furthermore,  in  most  cases  such 
places  can  not  simply  be  avoided  or  have  "data"  recovered  from  them 
as  an  adequate  means  of  mitigation  of  the  effects  of  an  undertaking 
on  them. 

Most  "traditional  cultural  properties"  ("TCPs")  can  not  be  treated 
by  using  conventional  preservation  protocols  to  mitigate  effects  to 
them  as  other  kinds  of  more  conventional  historic  properties  can. 
Accordingly,  by  the  time  they  are  identified  in  conjunction  with 
the  archaeological  inventory  for  a proposed  undertaking,  the  agency 
has  created  a set  up  for  conflict. 

Tribal  members,  when  finally  asked  to  identify  "TCPs"  are 
frequently  asked  to  do  something  which  is  contrary  to  their 
cultural  beliefs,  often  the  cultural  precepts  regarding  the 
confidentiality  of  information  about  sacred  and  ceremonial  matters 
are  among  the  strongest  proscriptions  in  the  tribal  belief  system. 
Experience  has  also  taught  most  tribal  members  to  be  distrustful  of 
requests  for  such  information  from  non-tribal  people.  As  a result 
the  people  being  asked  to  violate  their  cultural  precepts  are  also 
frequently  convinced  that  violating  those  beliefs  will  not  have  any 
meaningful  result  in  terms  of  preserving  important  cultural 
properties.  But  if  they  do  violate  their  beliefs  and  identify 
"TCPs",  their  doubts  too  often  proved  well  founded;  all  of  the 
really  critical  decisions  have  been  made  on  the  assumption  that  any 
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serious  preservation  issues  can  be  resolved  through  mitigation. 
And  there  may  not  be  any  acceptable  way  to  mitigate  the  damage  a 
project  does  to  a "TCP” , so  the  tribal  concern  can  not  be  addressed 
in  a fashion  that  is  acceptable  to  the  tribe,  the  agency/project 
proponent.  One  or  the  other  party  to  this  "consultation"  must  take 
unacceptable  losses.  The  tribe  must  accept  the  unacceptable, 
unmitigatable  damage  or  destruction  to  a "TCP"  or  the 
agency /proponent  must  cancel  or  radically  alter  its  proposed 
undertaking.  The  record  is  quite  clear  on  this,  in  such  instances 
tribes  nearly  always  loose. 

The  only  way  to  avoid  this  situation  is  to  "front  load"  the  tribal 
consultation  into  the  project  design  stage.  Agency  undertakings 
must  be  planned  with  full  knowledge  and  consideration  of  tribal 
concerns  up  front.  Tribal  consultation  must  take  place  as  part  of 
the  design  process,  prior  to  the  initiation  of  Section  106 
compliance . 


MECHANISM  FOR  INTEGRATING  TRIBAL  CONSULTATION  INTO 

AGENCY  PLANNING  PROCESSES 


The  NHPA,  the  Archaeological  Resources  Protection  Act  (ARPA) , and 
NAGPRA  mandate  tribal  consultation.  Furthermore,  it  is  clear  that 
NAGPRA  raises  the  level  of  what  is  legally  acceptable  consultation. 
NAGPRA  plainly  requires  consultation  not  merely  evidence  of  having 
notified  the  potentially  interested  tribes.  While  NAGPRA  clearly 
raises  the  standard  of  consultation,  ARPA,  3 6 CFR  Part  800  and  the 
Advisory  Council's  guidelines  have  long  promoted  consultation.  As 
noted  above,  however,  agencies  have  not  made  a consistent  effort  to 
really  consult.  Also  as  we  noted,  consultation  in  the  context  of  a 
specific  project,  undertaking  or  incident,  which  is  the  standard 
approach,  is  simply  not  the  solution.  It  occurs  too  late  to  provide 
for  genuine  integration  of  tribal  concerns  into  project  planning. 
Agencies  need  to  find  mechanisms  that  integrate  tribal  consultation 
into  the  earliest  stages  of  project  specific  design  and  planning, 
AS  WELL  AS  integration  of  tribal  concerns  into  the  agency's  overall 
land  management  and  planning  activities. 

To  a limited  extent  the  draft  regulations  implementing  NAGPRA 
provide  agencies  with  encouragement  to  develop  such  mechanisms  for 
initiating  systematic  consulting  relationships  with  Indian  tribes 
as  part  of  each  agency's  general  planning  process.  Section  10.5(f) 
of  the  draft  NAGPRA  regulations  encourage  agencies  to  enter  into 
programmatic  agreements  with  Indian  Tribes  that  address  "...all 
Federal  agency  land  management  activities  that  could  result  in  the 
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excavation  or  discovery  of  human  remains  or  cultural  items. 
Consultation  should  lead  to  the  establishment  of  a process  for 
effectively  implementing  the  requirements  of  these  regulations 
regarding  standard  consultation  procedures...."  We  believe  that 
the  same  kinds  of  systematic  consultation  may  be  accomplished 
through  regulations  implementing  Section  110  of  NHPA  regarding 
agency  planning  for  any  activities  that  may  have  an  effect  on 
National  Register  properties. 

While  federal  law,  regulation,  and  guidelines  provide  ample 
encouragement  for  up  front,  in  depth  consultation,  specific 
mechanisms  for  ensuring  such  consultation  are  not  systemically  set 
out  anywhere.  Federal  agencies  are  left  to  their  own  designs  as  to 
how  to  meet  their  consultation  mandate.  While  most  agencies 
approach  consultation  through  the  project  specific  notification 
process  we  have  discussed  above,  the  Navajo  Nation  has  direct 
experience  with  several  agencies  that  have  begun  to  develop 
proactive  approaches,  which  can  serve  as  models  for  other  agencies 
in  addressing  their  American  Indian  consultation  needs. 


NATIONAL  PARK  SERVICE,  SOUTHWEST  REGIONAL  ANNUAL  PLANNING 

The  Southwest  Region  of  the  National  Park  Service,  for  example, 
recently  met  with  the  Navajo  Nation  to  discuss  all  the  upcoming 
plans  for  each  national  park  or  monument  in  or  bordering  the  Navajo 
Nation  for  federal  fiscal  year  1994.  This  permitted  open 
discussion  of  the  National  Park  Service's  (NPS)  plans, 
consideration  of  what  sorts  of  undertakings  would  need  additional 
consideration  by  NPS  to  evaluate  Navajo  Nation  concerns,  and  to 
identify  potential  conflicts  at  the  earliest  stage.  While  it  is 
true  that  NPS  plans  are  well  advanced,  this  meeting  was  held  three 
months  before  the  end  of  federal  FY  '93.  There  may  still  be 
difficulties,  but  this  sort  of  lead  time  is  sufficiently  unusual  as 
to  be  notable  in  and  of  itself.  It  should  provide  both  NPS  and  the 
Navajo  Nation  greater  flexibility  in  addressing  issues  of  concern, 
and  more  time  to  resolve  them  satisfactorily  than  an  approach  based 
on  a narrow  attempt  to  involve  the  Navajo  Nation  in  Section  106 
compliance,  if  these  projects  even  require  106  compliance. 


GRAND  CANYON  NATIONAL  PARK 

Grand  Canyon  National  Park  has  formed  a Native  American  Work  Group 
for  tribal  participation  in  formulation  of  the  Park's  Ten  Year 
General  Management  Plan.  While  we  still  receive  numerous  requests 
for  consultation  on  individual  NPS  undertakings  within  the  park's 
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boundaries  since  they  formed  the  work  group,  there's  hope  that  the 
next  ten  years  will  be  handled  more  systematically,  with  sufficient 
lead  time  to  really  integrate  tribal  concerns  into  planning  of  NPS 
activities . 


BUREAU  OF  RECLAMATION,  GLEN  CANYON  ENVIRONMENTAL  IMPACT  STATEMENT 

The  Bureau  of  Reclamation  has  invited  the  Navajo  Nation  and  several 
other  tribes  to  be  Cooperating  Agencies  in  the  development  of  the 
Environmental  Impact  Statement  for  the  operation  of  Glen  Canyon 
Dam.  Under  standard  operating  procedures  for  federal  agencies,  the 
agency  would  have  done  the  alternatives  evaluation  absent  any 
information  on  tribal  concerns,  selected  a preferred  alternative, 
and  written  the  tribes  a letter  asking  them  if  the  preferred 
alternative  will  have  any  impact  on  things  of  concern  to  the 
tribes.  Reclamation's  approach  has  ensured  that  resources  tribes 
are  concerned  about  are  among  the  resources  for  which  impacts  of 
all  alternatives  were  explicitly  analyzed  in  selecting  a preferred 
alternative  in  the  draft  EIS. 


WESTERN  AREA  POWER  ADMINISTRATION,  NAVAJO  TRANSMISSION  PROJECT 

In  partnership  with  the  Dine'  Power  Authority,  the  Western  Area 
Power  Administration  (WAPA)  has  begun  the  EIS  process  for  a new  500 
Kv  electric  transmission  line,  which  will  run  across  a portion  of 
the  Navajo  Nation.  Originally,  WAPA  had  intended  follow  standard 
procedure  in  the  selection  of  the  route  for  the  Navajo  Transmission 
Project  (NTP) . WAPA  intended  to  evaluate  several  alternative 
routes  based  on  a variety  of  environmental,  economic,  engineering, 
and  cost  factors.  Under  this  approach  analyses  would  be  completed, 
WAPA  would  select  a preferred  alternative,  the  final  EIS  would  be 
completed,  a decision  been  made  on  route  selection  and  the  official 
Record-of -Decision  signed.  Only  then  would  identification, 
evaluation  and  treatment  of  cultural  resources  begin  on  the 
selected  alternative.  In  fact,  "cultural  surveys"  were  to  be  the 
very  last  activity  in  the  "preconstruction"  stage  of  the  project. 

If  this  approach  had  been  adopted  "TCPs"  and  any  other  cultural 
resources  of  concern  to  the  Navajo  Nation  and  other  interested 
tribes  would  have  been  addressed  after  the  route  had  been  selected 
and  after  NTP  had  been  essentially  designed  and  the  equipment  was 
all  but  ready  to  roll.  This  approach  would  have  meant  that  "TCPs" 
would  not  have  been  identified  until  after  it  was  too  late  to  do 
anything  about  them.  "Consultation"  would  have  been  little  more 
than  a meaningless  formality. 
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The  Navajo  Nation  has  insisted  that  initial  consultation  with 
affected  Navajo  communities  begin  as  part  of  the  scoping  process 
for  the  NTP  EIS.  Initiating  consultation  during  the  EIS  scoping 
process  will  ensure  that  at  least  some  effort  has  been  made  to 
identify  "TCPs"  during  the  earliest  stages  in  project  planning.  In 
this  way  consideration  of  "TCPs"  becomes  both  a part  of  the 
environmental  planning  to  help  select  a preferred  alternative  and 
part  of  the  project  design.  Consultation  becomes  an  effective  part 
of  the  project  design. 


SUMMARY  AND  CONCLUSION 


Consultation  in  a project  specific  context  is  essential,  it 
represents  the  last  efforts  to  ensure  that  tribal  concerns  are 
addressed  before  a project  becomes  a reality.  However,  we  have 
demonstrated  flaws  in  this  approach  when  it  is  the  first  or  only 
approach  to  the  preservation  of  places  of  concern  to  American 
Indians.  It  is  evident  that  if  federal  agencies  are  to  meet  their 
trust  responsibilities  to  Indian  tribes  as  well  as  the  letter  and 
spirit  of  cultural  preservation  laws,  they  must  develop 
consultation  mechanisms  for  identification  and  resolution  of 
American  Indian  concerns  as  part  of  the  earliest  stages  of  project 
design  and  planning.  In  addition,  agencies  must  begin  to  take 
their  proactive  preservation  responsibilities  seriously.  Section 
110  has  been  part  of  NHPA  since  1980  and  few  agencies  have  made 
serious  efforts  to  implement  its  requirements.  But  Section  110  is 
the  part  of  NHPA  that  makes  Section  106  a rational  process. 
Furthermore,  Section  110  includes  precisely  the  sort  of  activities 
that  will  provide  for  consideration  of  American  Indian  preservation 
concerns  at  a time  and  at  a level  that  will  actually  allow  agencies 
to  address  those  concerns  in  a meaningful  fashion.  Other  federal 
planning  processes  provide  similar  opportunities  for  agencies  to 
undertake  real  consultation  with  American  Indians.  Such  up  front 
consultation  systems  will  resolve  many  of  the  issues  that  federal 
officials  today  find  are  most  controversial  and  intractable. 

Systematic  consultation  at  the  planning  stage  rather  than  at  the 
final  predevelopment  stage  will  make  everyone's,  including  the 
agency's  job  easier.  Agencies  that  enter  into  effective, 
systematic  consulting  relationships  with  Indian  tribes  at  the 
annual,  regional,  or  ten-year  planning  level,  for  example,  as  well 
as  during  the  Section  106  compliance  process,  will  have  consulting 
mechanisms  already  in  place  for  each  of  the  agency's  undertakings. 
Both  the  tribes  and  the  agencies  will  be  prepared  to  consult  on 
individual  projects,  in.  a. timely,  and  effective  matter,.  Agencies  can. 
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plan  their  individual  undertakings  around  what  they  already  know 
about  tribal  concerns,  which  will  further  simplify  project  specific 
consultations . 

Finally,  such  an  approach  will  also  save  unnecessary  effort  in 
consulting  separately  pursuant  to  NHPA,  NAGPRA,  and  even  ARPA, 
since  all  of  these  Acts  cite  each  other's  consulting  requirements. 
Section  110(a) (E) iii  of  NHPA  references  Section  3(c)(1)  of  NAGPRA 
which  references  Section  4 of  ARPA;  Section  10.3(b)  (1)  of  the  draft 
NAGPRA  regulations  references  ARPA  and  Section  10.3(c)(3)  and 
10.4(g)  references  Section  106  of  NHPA.  How  much  easier  it  will  be 
for  agencies  and  tribes  alike  to  consult  comprehensively 
incorporating  all  these  requirements  up  front,  rather  than  dealing 
with  each  of  these  as  if  they  were  completely  independent  of  one 
another . 


Getting  back  to  the  example  of  the  national  forest  district  from 
whom  we  receive  daily  "consultation®'  requests  for  individual 
undertakings,  wouldn't  it  be  easier  for  both  the  National  Forest 
Service  and  the  Navajo  Nation,  if  they  would  just  invite  us  to  join 
with  them  in  their  annual  planning  process  and  let  us  know  up  front 
what  they  have  planned  for  the  up  coming  fiscal  year?  It  would 
save  both  parties  writing  many  letters,  which  have  little  effect 
and  may  not  even  need  to  be  sent  at  all,  if  proper  consultation 
arrangements  can  be  established. 
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September  13,  1993 

MEMORANDUM 


TO:  Robert  Laidlaw 

Bureau  of  Land  Management 

FROM:  Dean  Suagee,  Board  Member 

Keepers  of  the  Treasures 

SUBJECT:  Consultation  Responsibilities  and  Relationships  -- 

Summary  of  Existing  Requirements  of  Four  Federal  Laws 


Over  the  past  year  it  has  become  increasingly  clear  to  me 
that  there  is  a need  for  an  on-going,  integrated  notice  and 
consultation  process  regarding  federal  and  federally  assisted 
actions  that  affect  traditional  Native  American  cultural  places 
and  sacred  sites.  I make  this  observation  based  on  experience 
including  membership  on  the  "Technicians  Committee"  of  the  Native 
American  Free  Exercise  of  Religion  Act  Coalition  and  participation 
in  two  meetings  that  the  National  Park  Service  has  held  to  begin 
consultation  with  tribes  on  the  implementation  of  the  1992 
amendments  to  the  National  Historic  Preservation  Act. 

Although  a number  of  federal  laws  establish  a mandate  for 
notifying  and  consulting  with  Indian  tribes  when  a proposed 
federal  action  might  affect  a property  that  has  traditional 
cultural  or  religious  significance,  my  experience  leads  me  to 
conclude  that  an  understanding  of  the  requirements  of  existing 
federal  laws  is  not  widespread  either  among  federal  officials  or 
among  Indian  people  and  their  advocates.  While  the  number  of  who 
are  familiar  with  these  requirements  is  growing,  the  fact  that  - 
familiarity  with  these  requirements  is  not  widespread  suggests 
than  these  requirements  are  not  very  effective  in  serving  the 
interests  of  either  Indian  people  or  federal  officials. 

I believe  that  we  need  to  fashion  a process  that  works 
better.  As  a step  toward  that  objective,  I am  submitting  this 
memorandum  which  summarizes  the  requirements  of  four  of  the  key 
federal  statutes:  the  Archaeological  Resources  Protection  Act 

(ARPA)  , Native  American  Graves  Protection  and  Repatriation  Act 
(NAGPRA) , National  Historic  Preservation  Act  (NHPA) , and  National 
Environmental  Policy  Act  (NEPA) . The  memorandum  focuses  on  notice 
and  consultation  requirements  under  that  are  intended  to  protect 
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the  interests  of  tribes  outside  of  reservation  boundaries,  and  in 
some  cases,  the  interests  of  Native  Hawaiian  organizations.  With 
respect  to  the  application  of  these  laws  within  Indian  country,  I 
have  attached  a copy  of  an  article  which  I co-authored  entitled 
"Cultural  Resources  Conservation  in  Indian  Country." 


Archaeological  Resources  Protection  Act 

Enacted  in  1979,  ARPA  prohibits  the  excavation,  destruction, 
damage  or  removal  of  archaeological  resources  from  federal  public 
lands  (and  from  Indian  lands)  without  a permit.  16  U.S.C. 

§ 470ee.  Section  4(c)  of  ARPA  provides  that  if  the  issuance  of  an 
ARPA  permit  "may  result  in  harm  to,  or  destruction  of,  a religious 
or  cultural  site,  as  determined  by  the  Federal  land  manager, 
before  issuing  such  permit,  the  Federal  land  manager  shall  notify 
any  Indian  tribe  which  may  consider  the  site  as  having  religious 
or  cultural  importance.  16  U.S.C.  § 470cc(c) . The  uniform 
regulations,  which  are  codified  in  four  separate  titles  of  the 
Code  of  Federal  Regulations,  establish  requirements  and  provide 
guidance  on  how  to  carry  out  this  statutory  requirement . 18 

C.F.R.  § 1312.7,  32  C.F.R.  § 229.7,  36  C.F.R.  § 297.7,  43  C.F.R. 

§ 7.7.  The  regulations  require  that  the  notice  be  provided  at 
least  30  days  before  issuing  the  permit.  So  that  the  federal  land 
manager  will  know  which  tribes  are  entitled  to  notice  regarding 
ARPA  permits  for  which  areas,  paragraph  (b)  of  section  — .7  of  the 
regulations  provides  that 

"the  Federal  land  manager  shall  seek  to  identify  all  Indian 
tribes  having  aboriginal  or  historic  ties  to  the  lands  under 
the  Federal  land  manager's  jurisdiction  and  seek  to 
determine,  from  the  chief  executive  officer  or  other 
designated  official  of  any  such  tribe,  the  location  and 
nature  of  specific  sites  of  religious  or  cultural  importance 
so  that  such  information  may  be  ob  file  for  land  management 
purposes.  ..."  (Emphasis  added.) 


Native  American  Graves  Protection  and  Repatriation  Act 

While  ARPA  establishes  a requirement  to  provide  notice  to 
tribes  prior  to  issuing  an  ARPA  permit,  section  3 of  NAGPRA  adds 
to  this  a requirement  to  carry  out  consultation  with  the 
appropriate  Indian  tribe  (or  Native  Hawaiian  organization)  . 25 

U.S.C.  § 3002(c) . The  discovery,  study  or  removal  of  Native 
American  "cultural  items"  as  defined  in  NAGPRA  (including  human 
remains)  located  on  federal  lands  is  unlawful  unless  such 
consultation  has  taken  place  prior  to  the  issuance  of  an  ARPA 
permit.  The  disposition  of  any  such  "cultural  items"  must  be 
conform  to  the  paragraphs  (a)  and  (b)  of  this  section  of  NAGPRA, 
which  provide  that,  if  there  are  no  identified  lineal  descendants, 
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the  tribe  (or  Native  Hawaiian  organization)  "which  has  the  closest 
cultural  affiliation"  with  the  items  at  issue.  If  cultural 
affiliation  cannot  be  reasonably  ascertained,  then  if  the  items 
were  located  on  on  federal  lands  that  have  been  determined  by  the 
Indian1  Claims  Commission  or  Court  of  Claims  to  be  the  " aboriginal 
lands  of  some  Indian  tribe"  (emphasis  added)  then  that  tribe  has  a 
right  to  control  the  disposition  of  the  items  unless  some  other 
tribe  can  show  a "stronger  cultural  relationship."  In  order  to 
‘comply  with  the  consultation  requirement  established  by  NAGPRA, 
federal  agencies  must  determine  and  initiate  communicate  with 
tribes  whose  aboriginal  lands  are  now  under  federal  ownership. 

In  addition,  paragraph  (d)  of  section  3 of  NAGPRA  establishes 
requirements  regarding  the  inadvertent  discovery  of  Native 
American  "cultural  items"  on  federal  lands.  In  such  cases  the 
responsible  federal  agency  or  federal  permittee  shall  cease  any 
previously  permitted  activity  in  the  area  of  the  discovery  and 
provide  notice  to  the  Secretary  of  the  Interior  and  the 
appropriate  tribe  (or  Native  Hawaiian  organization)  "if  known  or 
readily  ascertainable."  The  previously  permitted  activity  may  not 
resume  until  at  least  30  days  after  the  Secretary  or  appropriate 
tribe  (or  Native  Hawaiian  organization)  has  certified  that  the 
required  notice  has  been  received. 


National  Historic  Preservation  Act 

The  NHPA  establishes  both  a project-specific  review 
requirement  and  a mandate  for  long-term  planning.  The  project- 
specific  review  requirement  is  section  106.  16  U.S.C.  § 470f. 

Section  106  requires  that,  prior  to  any  federal  or  federally 
assisted  "undertaking,"  the  responsible  federal  agency  must  afford 
the  Advisory  Council  on  Historic  Preservation  the  opportunity  to 
comment  on  the  proposed  undertaking.  This  requirement  is 
implemented  by  regulations  issued  by  the  Advisory  Council,  36 
C.F.R.  part  800,  and  is  commonly  known  as  the  "section  106 
consultation  process."  Properties  that  have  religious  or  cultural 
importance  to  an  Indian  tribe  (or  Native  Hawaiian  organization) 
may  be  eligible  for  the  National  Register.  While  the  1992 
amendments  to  the  NHPA  make  this  express,  the  practice  for  many 
years  has  been  to  treat  such  properties  as  eligible  if  they  meet 
the  criteria  of  eligibility.  The  National  Park  Service  has 
provided  guidance  for  evaluating  such  properties.  National 
Register  Bulletin  38,  Guidelines  for  Evaluating  and  Documenting 
Traditional  Cultural  Properties . The  existing  regulations, 
promulgated  by  the  Advisory  Council,  require  that : 

"When  an  undertaking  may  affect  properties  of  historic  value 
to  an  Indian  tribe  on  non-Indian  lands,  the  consulting 
parties  shall  afford  such  tribe  the  opportunity  to 
participate  as  interested  persons.  Traditional  cultural 
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leaders  and  other  Native  Americans  are  considered  to  be 
interested  persons  with  respect  to  undertakings  that  may 
affect  historic  properties  of  significance  to  such  persons." 
36  C.F .R.  § 800.1 (c)  (2)  (iii)  . 

The  1992  amendments  to  the  NHPA  establish  a requirement  that, 
in  carrying  out  the  section  106  process,  the  responsible  federal 
agency  must  consult  with  any  Indian  tribe  (or  Native  Hawaiian 
organization)  "that  attaches  religious  or  cultural  significance" 
to  any  property  that  has  been  determined  eligible  for  the  National 
Register.  16  U.S.C.  § 101(d)(6)(B). 

Section  110  of  the  NHPA  established  long  range  planning 
requirements  for  federal  agencies.  As  amended  in  1992,  section 
110  requires  that  federal  agencies  consult  with  Indian  tribes  and 
Native  Hawaiian  organizations  and  that  federal  agency  procedures 
for  compliance  with  section  106  "provide  a process  for 
identification  and  evaluation  of  historic  properties  ...  in 
consultation  with  . . . Indian  tribes,  Native  Hawaiian 
organizations,  ..."  and  provide  for  the  disposition  of  Native 
American  cultural  items  "in  a manner  consistent  with  section  3 (c) 
of  [NAGPRA] . " 

It  seems  obvious  that  a federal  agency  will  not  be  able  to 
carry  out  these  requirements  unless  it  takes  appropriate  steps  to 
identify  and  initiate  communication  with  any  Indian  tribes  or 
Native  Hawaiian  organizations  that  have  aboriginal  or  historic 
ties  to  lands  under  its  jurisdiction. 


National  Environmental  Policy  Act 

NEPA  requires  the  preparation  of  an  environmental  impact 
statement  (EIS)  prior  to  any  "major  federal  action  significantly 
affecting  the  quality  of  the  human  environment."  Preparation  and 
review  of  an  EIS  is  governed  by  regulations  issued  by  Council  on 
Environmental  Quality  (CEQ) . 40  C.F. R.  parts  1500  to  1508.  The 

regulations  require  the  lead  federal  agency  to  notify  affected 
tribes  at  the  beginning  of  the  EIS  process,  by  inviting  tribes  to 
participate  in  the  scoping  process.  § 1501.7(a)  (1). 

Environmental  impacts  off-reservation  that  cause  cultural, 
religious  or  psychological  impacts  on-reservation  should  be 
sufficient  to  entitle  tribes  to  receive  notice.  See  Metropolitan 
Edison  Co.  v.  People  Against  Nuclear  Energy , 460  U.S.  766,  774 
(1983)  (alleged  psychological  impact  insufficient  to  trigger  NEPA 
in  the  absence  of  significant  environmental  impact) . Many 
agencies  routinely  distribute  notices  to  tribes  whose  reservations 
are  near  to  the  area  affected  by  a proposed  federal  action.  A 
tribe  may  become  a cooperating  agency  in  the  preparation  of  an  EIS 
if  the  proposed  federal  action  may  affect  its  reservation. 

§ 1508.5.  Whether  or  not  a tribe  has  participated  in  scoping  or 
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in  the  preparation  of  an  EIS  as  a cooperating  agency,  when  the 
draft. EIS  is  distributed  for  public  comment,  the  lead  federal 
agency  is  required  to  request  comments  from  a tribe  "when  effects 
may  ,be  on  a reservation"  or  if  the  tribe  has  asked  to  receive  the 
draft  EIS.  § 1503.1(a)  . After  distribution  of  a draft  EIS',  the 
lead  agency  is  required  to  accept  comments  for  a minimum  of  45 
days.  § 1506.10(c)  . (The  minimum  for  Department  of  Interior 
agencies  is  60  days.  516  DM  § 4.24A.)  While  it  usually  takes 
much  longer,  the  minimum  period  between  issuing  the  draft  EIS  and 
making  a decision  on  the  proposed  action  is  90  days. 

§ 1506.10 (b)  (1)  . 

The  CEQ  regulations  prescribe  requirements  for  proposed 
federal  actions  that  are  covered  in  an  EIS.  The  regulations  also 
establish  a screening  process  for  determining  when  an  EIS  is 
required.  Using  this  screening  process,  for  a very  large  number 
of  proposed  federal  actions,  NEPA  review  consists  of  preparing  an 
environmental  assessment  (EA)  and  a finding  of  no  significant 
impact  (FONSI) . The  CEQ  regulations  provide  relatively  little 
guidance  on  the  procedure  to  be  used  in  preparing  EAs,  although 
they  are  routinely  distributed  for  review  and  comment. 
Requirements  established  by  federal  statutes  other  than  NEPA  may 
operate  to  entitle  tribes  to  be  included  in  the  distribution  of 
EAs  for  proposed  federal  actions  outside  of  reservation 
boundaries . 


Conclusion 

The  requirements  summarized  in  this  memorandum  can  be  useful 
in  protecting  the  interests  of  Indian  people  in  properties  that 
may  be  affected  by  federal  agency  actions.  Taking  full  advantage 
of  these  requirements,  however,  can  be  an  overwhelming  task.  In 
any  event,  notice  and  consultation  is  worth  very  little  if  a 
federal  agency  has  already  made  its  decision  and  disregards  what 
Indian  people  have  to  say.  We  need  a process  that  empowers  Indian 
people  to  have  an  effect  on  federal  agency  decisions.  Such  a 
process  cannot  work  on  a crisis  basis,  but  rather  must  be  based  on 
on-going  relationships.  I hope  that  the  summary  of  federal  laws 
in  this  memorandum  will  contribute  to  fashioning  an  effective,  on- 
going consultation  process. 
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(619)  873-3582 
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324  F STREET,  SUITE  A 
EUREKA  , CA  95501 
(707)  443-8397 


ESCONDIDO  OFFICE 

P.O.  BOX  2457 

425  N.  DATB  STREET,  SUITB  F 
ESCONDIDO,  CA  92025 
(619)  746-8941 


21  September  1993 


Francis  P.  McManamon,  Ph.D. 

U.S.  Department  of  the  Interior 

National  Park  Service 

Cultural  Resources 

Departmental  Consulting  Archeologist 

Chief,  Archeological  Assistance 

P.O.  Box  37127 

Washington,  D.C.  20013-7127 


Dear  Mr.  McManamon: 

At  the  conclusion  of  the  Native  American  Consultation  Hearing  held  in  Sacramento 
on  September  16,  1993,  you  requested  a written  summary  of  my  testimony  on  the  definition 
of  "Indian  tribe"  as  used  in  the  Native  American  Graves  Protection  and  Repatriation  Act 
(NAGPRA),  Public  Law  101-601,  and  the  proposed  regulations  implementing  the  Act. 
Patricia  Parker  made  a similar  request  and  asked  that  I send  my  comments  to  you  early  this 
week  for  purposes  of  your  meeting  to  discuss  the  proposed  regulations.  Given  the  tight 
time  constraints  of  your  request,  I have  attempted  in  the  following  discussion  to  provide 
you  with  an  overview  of  the  historical  and  legal  justification  for  my  comments  on  the  issue 
of  tribal  status  under  NAGPRA  The  issue  deserves  a more  comprehensive  treatment, 
which  does  not  lend  itself  to  the  abbreviated  timeframe  for  getting  this  material  to  you. 
Please  consider  the  following  discussion  and  recommendations  in  that  light. 

The  main  point  I wish  to  make  is  that  the  California  Indians,  as  defined  in  the 
federal  statues  discussed  below,  should  be  considered  an  "Indian  tribe"  for  purposes  of 
NAGPRA  Support  for  this  is  found  in  the  historical  dealings  between  the  California 
Indians  and  the  Federal  government,  and  in  congressional  intent  as  expressed  in  various 
statutes  passed  for  the  benefit  of  the  California  Indians. 


NAGPRA  defines  "Indian  tribe"  as  "any  tribe,  band,  nation,  or  other  organized 
group  or  community  of  Indians, . . . which  is  recognized  as  eligible  for  the  special  programs 
and  services  provided  by  the  United  States  to  Indians  because  of  their  status  as  Indians." 
Sec.  2(7).  In  the  process  of  "recognizing"  different  Indian  groups  the  Federal  government 
has  recognized  individual  tribes,  confederations  of  ethnologically  different  tribes  residing 
on  the  same  lands  or  from  the  same  general  geographic  area,  Indians  residing  on  a 
common  land  base  and,  in  some  cases,  tribes  from  different  areas  forcibly  relocated  to  the 
same  lands.  More  often  than  not,  the  tribal  entity  that  was  recognized  was  shaped  more  by 
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historical  events  over  which  it  had  little  or  no  control,  such  as  war,  removal,  forcible 
relocation  and  genocide,  than  it  was  by  ethnological  or  geographical  factors.  So  it  was  in 
the  case  of  the  California  Indians. 

During  the  145  years  since  the  Treaty  of  Guadalupe  Hidalgo,  the  United  States 
Congress  and  Executive  Branch  have  frequently  dealt  with  the  indugenous  peoples  of 
California  as  a group  or  community  of  Indians  known  as  "the  California  Indians."  While 
individual  tribes  ana  bands  of  California  Indians  have  been  recognized  within  the  larger 
universe  of  California  Indians,  Congress  has  repeatedly  reaffirmed  the  federal 
government’s  special  relationship  with  the  California  Indians  as  a whole. 

Initially,  the  government  attempted  to  deal  with  the  many  different  tribes  and  bands 
of  California  Indians  as  separate  entities.  Through  the  exercise  of  the  treaty 
making-power,  and  as  authorized  by  Congress  in  18501,  the  Executive  Branch  negotiated  18 
treaties  with  representatives  from  139  different  California  Indian  tribes  and  bands. 
However,  under  heavy  pressure  from  the  California  congressional  delegation,  the  Senate 
refused,  in  1852,  to  rarity  the  treaties.  This  rendered  the  California  Indians  landless  and 
destitute  in  their  own  homeland.  Despite  the  lack  of  ratified  treaties,  the  government 
recognized  that  it  was  morally  and  legally  bound  to  protect  the  Indians  of  California,  and  to 
provide  them  with  the  services  promised  under  the  treaties.  To  this  end,  Congress 
authorized  and  directed  the  Superintendent  of  Indian  Affairs  to  provide  the  "Indians  of 
California"  with  food  supplies  and  farm  implements,  and  instruction  in  the  arts  of 
agriculture  and  animal  husbandry.2 

Between  1853  and  1855,  Congress  created  several  reservations  in  California.  Some 
were  established  under  military  supervision  "for  the  Indians  of  California"  with  the  avowed 
purpose  of  "removing",  by  force  if  necessary,  the  Indians  to  the  designated  reservations.  10 
Stat.  238,  686  and  11  Stat.  388, 400.  In  1864,  Congress  authorized  the  California 
Superintendent  of  Indian  Affairs  to  set  aside  four  tracts  of  land  "for  the  purposes  of  Indian 
reservations,  which  shall  be  of  suitable  extent  for  the  accommodation  of  the  Indians  of  said 


1.  Act  of  September  30, 1850, 9 Stat.  519,  and  see  9 Stat.  558  and  The  California 
Indian  Act  of  1850,  9 Stat.  572.  Representatives  from  139  different  Indian  groups  agreed 
to  sign  the  eighteen  proposed  treaties,  thereby  acknowledging  the  jurisdiction  of  the  United 
States,  agreeing  to  refrain  from  hostilities,  and  relinquishing  all  claims  to  their  aboriginal 
territory.  In  return,  the  United  States  promised  to  establish  reservations  for  the  Indian 
communities,  provide  them  protection  from  non-Indians,  as  well  as  clothing,  food,  and 
education  on  the  "art  of  civilization."  See  R.F.  Heizer,  "The  Eighteen  Unratified  Treaties 
of  1851-1852  Between  the  California  Indians  and  the  United  States  Government", 
Archaeological  Research  Facility,  Department  of  Anthropology,  University  of  California, 
Berkeley,  1972,  p.  33. 

2.  Appropriations  Act  of  1860,  12  Stat.  57.  See  also  Act  of  April  8,  1864,  which 

provides,  "the  State  of  California  shall,  for  Indian  purposes,  constitute  one  superintendency, 
for  which  there  shall  be  appointed  ...  a superintendent  of  Indian  affairs " 
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state  ..."  13  Stat.  39.  Because  Congress  refused  to  recognize  the  distinct  organization  and 
culture  of  the  individual  bands  or  tribes,  California  Indians  from  a very  large  geographic 
area  were  collected  onto  small  reservations,  far  from  their  homelands.  These  actions  taken 
as  a whole,  manifested  Congress’  early  intent  to  deal  with  the  California  Indians  as  a single, 
identifiable  group  or  community  of  Indians  for  purposes  of  providing  federal  protection 
and  services. 

The  California  reservations,  which  for  the  most  part  were  administered  by  corrupt 
or  negligent  agents,  quickly  became  pockets  of  poverty,  despair  and  abuse.  Many  Indians 
chose  to  leave  the  reservations  and  once  again  became  homeless.  This  situation  eventually 
prompted  Congress  to  pass  a series  of  statutes  which  came  to  be  known  as  the  Homeless 
California  Indian  Acts.  For  example,  under  the  Act  of  August  1,  1914,  38  Stat.  582,  c.222, 
Congress  appropriated  $100,000  "Jf]or  the  support  and  civilization  of  Indians  of  California 
. . . and  for  the  purchase  of  lands  for  the  homeless  Indians  in  California  including 
improvements  thereon,  for  the  use  and  occupancy  of  said  Indians  ....  (Emphasis  added.)3 

Over  a period  of  almost  two  decades,  Congress  attempted  to  alleviate  the  problems 
of  the  non-reservation  Indians  in  California  by  appropriating  money  to  provide  for  their 
support,4  and  purchasing  small  tracts  of  land,  commonly  called  "rancherias",  which  were 
maintained  with  specifically  earmarked  federal  appropriations.  Other  specific  services, 
such  as  education,  were  also  provided  to  these  California  Indians.  38  Stat.  582.  Notably, 
these  statutes  uniformly  recognized  the  intended  beneficiaries  of  the  federal  appropriations 
and  programs  as  "the  Indians  of  California",  without  regard  to  whether  certain  groups  had 
established  a formal  political  relationship  with  the  government. 

In  1921,  Congress  passed  the  Snyder  Act,  42  Stat.  208,  25  U.S.C.  § 13,  which 
authorized  the  Bureau  of  Indian  Affairs  to  establish  and  administer  federal  services  and 
benefits  to  "Indians  throughout  the  United  States."  The  congressional  course  of  dealing 
with  the  California  Indians  subsequent  to  the  Snyder  Act  also  amply  evinces  Congress’ 
intent  to  construe  the  statutory  phrase  to  include  the  California  Indians  as  a whole,  without 
regard  to  their  political  affiliation  with  any  particular  California  tribe. 

In  1928,  on  the  heels  of  the  Snyder  Act,5  Congress  enacted  the  California  Indians’ 


3.  See  also  Act  of  June  21, 1906,  34  Stat  325,  333. 

4.  See  Appropriation  Acts  of  June  21, 1906,  34  Stat.  325;  April  30, 1908,  35  Stat.  70; 
June  30, 1913,  38  Stat.  77;  August  1,  1914,  38  Stat.  582  c.222;  May  18,  1916,  39  Stat.  123 
c.125;  January  22, 1923,  42  Stat  1174  c.42. 

5.  Following  the  unsealing  of  the  unratified  treaties  in  1905,  the  overhelming  public 
outcry  to  the  disparate  treatment  of  the  California  Indians  convinced  state  and  federal 
legislators  to  enact  laws  allowing  the  California  Indians  to  sue  the  federal  government  to 
recover  damages  for  the  lands  the  Indians  ceded  in  the  treaties.  See  O.  Stewart’s  account 
of  the  popular  groundswell  of  service  clubs  established  in  support  of  the  California  Indians 
in  W.  Sturtevant,  8 Handbook  of  North  American  Indians:  California  706  (Smithsonian  ed. 
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Jurisdictional  Act  authorizing  the  California  Indians  to  sue  the  United  States  in  the  Court 
of  Claims  for  the  uncompensated  taking  of  lands  ceded  to  the  government  through  treaties 
that  were  never  ratified/  The  Jurisdictional  Act  defined  the  California  Indians  entitled  to 
sue  and  recover  as  " all  Indians  who  were  residing  in  the  State  of  Calif omia  on  June  1, 1852, 
and  their  descendants  now  living  in  said  State, " 45  Stat.  602  (emphasis  added).  Section  7 of 
the  Act  required  the  Secretary  to  establish  a roll  identifying  all  the  eligible  recipients.7 

In  its  final  decision,  the  Court  of  Claims  made  several  significant  findings:  (1)  that 
the  "California  Indians"  had  the  authority  to  "enforce  a claim  against  [the  United  States] 
because  of  special  conduct"  (treaty  negotiations).  The  California  Indians  v.  The  United 
States.  98  Ct.Cl.  583,  598  (1942)  (hereinafter  The  California  Indians V.  (2)  that  the  rule  of 
construction  articulated  in  Choate  v.  Trapp.  224  U.S.  at  675,  applies,  such  that  "doubtful 
expressions,  instead  of  being  resolved  in  favor  of  the  United  States,  are  to  be  resolved  in 
favor  of  a weak  and  defenseless  people,  who  are  wards  of  the  nation  and  dependent  wholly 
upon  its  protection  and  good  faith."  The  California  Indians.  98  Ct.  Q.  at  598;  and  (3)  that 
the  Jurisdictional  Act, 

is  the  recognition  of  an  equitable  claim . . . 

Congress  in  its  plenary  powers  can  recognize  an 
equitable,  moral  claim,  or  any  claim  on  the  conscience 
of  the  nation. . . In  the  instant  case  the  Congress . . . 
has  recognized  an  equitable  claim. . . . 

Id.  at  599  (emphasis  added).  On  December  4, 1944,  the  court  awarded  more  than  36,000 
individual  California  Indians,  whose  names  appeared  on  the  roll  approved  by  the  Secretary 
of  Interior,  $17  million,  or  a per  capita  of  about  $ 150,  for  the  reservations  that  had  been 
promised  in  the  treaties.  The  Indians  of  California  v.  United  States.  102  Ct.Cl.  837  (1944).* 

1978). 

6.  In  1927,  the  California  legislature  already  had  passed  a bill  that  permitted  the  state 
attorney  general  to  sue  the  United  States  for  compensatory  damages  for  the  California 
Indians. 

7.  Congress  amended  the  1928  Jurisdictional  Act  in  1950  to  correct  and  update  the 
roster  of  the  California  Indians.  In  1954,  Congress  again  amended  the  1928  Jurisdictional 
Act  to  allow  appeals  from  the  enrollment  process.  68  Stat.  240. 

8.  To  be  deducted  from  that  amount,  however,  were  "off-sets"  totalling  $12  million  for 
goods  and  services  that  had  been  provided  to  the  Indians  over  the  years  by  the  federal 
government.  The  remaining  sum,  approximately  $5  million,  was  to  be  distributed  to  those 
Indians  of  California  who  had  been  residents  of  the  state  in  1852  and  their  descendants. 
Finally,  on  June  30,  1955,  after  numerous  changes  to  the  roll,  the  Secretary  of  Interior 
approved  a roll  bearing  36,095  names  and  the  distribution  of  the  judgment  funds  to  these 
named  individuals.  Stewart,  supra  n.25. 
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The  nominal  settlement  of  the  1928  claims  case  did  not  satisfy  the  California 
Indians.  Efforts  were  renewed  to  obtain  compensation  for  the  91  million  acres  of 
aboriginal  territory  which  was  ceded  but  not  mcluded  in  the  1851-52  cessions  made  in  the 
unratified  treaties.9  In  1946  Congress  created  the  Indian  Claims  Commission,  Act  of 
August  13, 1946,  60  Stat.  1049,  and  during  the  next  decade  several  groups  of  California 
Indians  filed  more  than  twenty  separate  petitions  for  compensation. 

The  claims  of  the  California  Indians  initially  were  dismissed  because  the  petitioners 
were  held  not  to  represent  an  identifiable  group  with  the  capacity  to  sue.  1 Ind.Cl.ComnL 
383  (1950).10  Hearings  throughout  the  state,  involving  numerous  anthropologists,  were 
conducted  to  determine  whether  the  "Indians  of  California"  was  an  "identifiable  group"  with 
a recognizable  right  which  could  present  a case  before  the  Indians  Claims  Commission. 
After  twenty  years  of  briefing  and  arguing  the  merits  of  the  petitions,  the  Indian  Claims 
Commission  neld  that  the  "Indians  of  California",  to  whom  tne  United  States  owes  a 
fiduciary  duty,  are: 

all  Indians  who  were  residing  in  the  State  of  California 
on  June  1, 1852,  and  their  descendants  now  living,  as 
set  forth  by  the  Act  of  May  18,  1928  . . . This 
identifiable  group  includes  the  descendants  of  members 
of  what  have  sometimes  been  loosely  described  as  tribes, 
bands,  rancherias,  and  villages  of  Indians  of  California , 
and  other  individual  Indians,  who  resided  in  California 
at  the  time  of  the  promulgation  of  the  Treaty  of  Guadalupe 
Hidalgo  in  1848.  Members  of  the  group  who  were  bom  prior 
to  May  18, 1928,  were  enrolled  as  Indians  of  California 
by  direction  of  the  Act  of  Congress  approved  May  18, 1928 
. . . Members  of  the  Group  who  were  bom  subsequent  to 
May  18,  1928,  are  to  be  enrolled  by  direction  of  the  Act 
of  Congress  approved  June  30, 1948 

Thompson,  et  al.  v.  United  States.  13  Ind.Cl.Comm.  369,  373, 382  (1964).  Thereafter,  all 
claims  were  combined. 


9.  The  Act  of  March  3, 1851,  provided  that  all  private  land  claims  in  California  were  to 
be  identified  and  settled  within  two  years.  9 Stat.  631.  The  United  States  Supreme  Court 
in  Barker  v.  Harvey.  181  U.S.  481  (1901),  held  that  Indians  who  had  not  presented  their 
claims  within  the  tune  required  by  the  1851  Act  were  barred  from  claiming  permanent 
occupancy  in  their  lands.  The  Court  thus  interpreted  the  1851  Act  as  extinguishing  the 
Indians’  aboriginal  title  to  lands  in  California  as  of  March  3, 1853,  10  Stat.  244.  See  also 
United  States  v.  Santa  Fe  Pac.  R.R..  314  U.S.  339,  350-51  (1942):  United  States  v.  Title  Ins. 
& Trust  Co..  265  U.S.  472  (1924) 

10.  Thompson,  et  al  v.  United  States.  13  Ind.Cl.Comm  369  (1964),  rev’d  122  Ct.Cl.  419 
(1952),  cert  denied.  344  U.S.  856  (1952.) 
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The  Indians  of  California  and  the  Commission  agreed  to  a compromise  settlement 
in  1964  involving  most  of  the  claims:  a payment  of  about  $29  million  for  64,425,000 
acres-the  amount  of  land  remaining  in  California  after  deduction  of  reservation  lands, 
Spanish  and  Mexican  land  grants,  and  other  parcels.  Thompson.  13  Ind.Cl.Comm.  at  382. 

Although  Congress  had  appropriated  funds  for  the  final  settlement  in  1965, 
California  Indians  Appropriation  Act  of  1965, 78  Stat.  1023, 1033,  it  had  not  specified 
procedures  for  distributing  the  money  to  the  individual  California  Indians.  In  order  to 
identify  these  individuals.  Congress  directed  the  Secretary  of  Interior  to  prepare  a list  of 
eligible  Indians  and  distribute  to  each  an  equal  share  of  the  total  judgment  nmd.  The 
California  Distribution  Act  of  1968,  82  Stat.  860,  25  U.S.C.  § §659-663.  A list  of  eligible 
recipients  was  prepared  by  the  Secretary,  82  Stat.  860, 11  and  by  1972  more  than  69,000 
individual  California  Indians  had  been  approved  to  receive  payment  of  less  than  $700  each. 

Nowhere  in  any  of  these  statutes  had  Congress  distinguished  between  the  California 
Indians  on  the  basis  of  tribes  whose  political  status  was  or  was  not  recognized  by  the 
federal  government.  Indeed,  in  the  legislative  debate  to  the  Indian  Claims  Commission, 
Congress  specifically  addressed  and  rejected  this  argument.  Congress  was  expressly  asked, 
Mdo  the  nontreaty  Indians,12  or  the  Indians  of  treaties  representing  claims  of  nontreaty 
Indians,  have  the  privilege  of  asserting  a claim  [under  the  Indian  Claims  Commission 
Act]?"  The  Chairman  or  the  Committee  on  Indian  Affairs,  and  Felix  Cohen,  also  a 
member  of  the  Committee,  responded  that  there  was  no  such  exclusory  language  in  the  bill. 
Senator  Stormont  added, 

The  jurisdictional  act  in  the  California  Indians  case  authorized  suit  for 
all  of  the  Indians  in  California.  The  fact  that  the  stipulated  judgment 
was  based  on  the  values  of  the  land  and  the  commodities  whicn  would 
have  gone  to  the  parties  of  the  18  unratified  treaties  was  merely  used  as 
a yardstick  for  measuring  the  benefits  to  all  the  Indians  in  California. 


1 1.  The  regulations  for  the  1968  Distribution  Act,  which  were  promulgated  at  25  C.F.R. 
§43e.l(ll  (1969),  define  "California  Indian"  as  "a  person  whose  ancestry  is  derived  from  an 
Indian  wno  resided  in  California  on  June  1, 1852/  They  also  define  other  relational  terms 
such  as  "lineal  relative"  and  "collateral  relative".  Qualifications  for  enrollment  were  simply 
to  file  an  application  within  the  specified  time  period,  and  either  be  named  or  show  a lineal 
or  collateral  relationship  to  anyone  named  on  an  approved  roll.  25  C.F.R.  § §43e3(a)-(d). 

12.  "Nontreaty  Indians"  were  those  California  Indians  who  were  not  signatories  to  the 
treaties  because  the  Treaty  Commission  "was  able  only  to  reach  a portion  of  those  Indians 
of  the  State  . . . because  of  the  difficulty  of  getting  over  to  California  on  those  early  days  . . 

."  Hearing  before  Comm,  on  Indian  Affairs,  H.  Rep.  4497,  79th  Cong.,  2d  Sess.  23  (June  1, 
1946)  (statement  of  F.G.  Collett,  representing  Indians  of  California,  Inc.).  The  term  "treaty 
Indians",  however,  is  a misnomer  because  none  of  the  treaties  were  ratified  by  the  Senate. 
In  fact,  all  the  California  Indians  became  "nontreaty  Indians." 
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Thus,  the  "nontreaty"  Indian  distinction  was  firmly  rejected.  In  practical  terms,  as 
illustrated  by  the  history  of  federal  relations  with  the  California  Indians,  all  California 
Indians  are  dealt  with  in  the  same  manner-they  are  recognized  as  having  the  same 
privileges  and  rights  vis-a-vis  the  federal  government. 

The  Ninth  Circuit  also  has  discerned  the  significance  of  Congress’  recognition  of  the 
California  Indians  as  a cohesive  group.  In  Angle  v.  United  States.  709  F.2d  570  (9th  Cir. 
1983),  a case  involving  the  enrollment  regulations  promulgated  under  the  1965  California 
Indians  Appropriation  Act  and  entitlement  to  judgment  fund  payments,  the  Court  found 
that  that  Act  established  a trust  between  the  United  States  and  all  the  California  Indians, 
as  collective  "tribes,  bands,  or  groups."  709  F.2d  at  574.  The  1968  California  Indians 
Distribution  Act  went  further  and  created  a trust  for  individual  California  Indians  enrolled 
pursuant  to  the  Act.  "[A  ]ll  of  the  members  [of  the  tribes,  bands,  or  groups  of  California 
Indians],  together,  became  individually,  trust  beneficiaries . . . under  the  1968 Act  ” Id.  at  575 
(emphasis  added). 

In  the  present  situation,  the  Secretary  must  focus  on  the  federal  government’s 
nondiscriminatory  responsibility  to  all  the  California  Indians  in  determining  whether  a 
restrictive  view  oi  its  responsibility  to  these  Indians  is  consistent  with  congressional  intent 
As  shown  above,  an  important  source  which  provides  insight  into  Congress’  intent  is  the 
continual  reaffirmation  of  the  federal  government’s  overriding  trust  responsibility  to  the 
California  Indians.  This  is  clearly  illustrated  by  the  Court  of  Claims  and  the  Indian  Claims 
Commission  decisions,  the  judgment  rolls  promulgated  pursuant  to  the  Jurisdictional  Act  of 
1928,  and  the  Appropriation  Act  of  1965,  and  the  Distribution  Act  of  1968. 

During  the  California  Indians’  claims  litigation,  federal  legislation  and  policy 
continued  to  reaffirm  Congress’s  trust  responsibilities  to  the  California  Indians,  and,  in 
particular,  to  provide  educational  benefits.  In  addition  to  the  Snyder  Act  of  1921,  Congress 
enacted  the  Johnson-O’Malley  Act  in  1934  (hereinafter  JOM),u  which  authorized  the 
Secretary  of  Interior  to  enter  mto  direct  contracts  with  states,  territories,  and  private 
institutions  "for  the  education,  medical  attention,  agricultural  assistance,  and  social  welfare" 
of  Indian  people  in  instances  where,  as  a result  of  allotment,  tribal  life  was  broken  up  and 
many  Indians  were  no  longer  on  reservations.  25  U.S.C.  §452.  Under  JOM,  states  like 
California,  where  there  were  many  landless  Indians,  were  able  to  contract  directly  and  be 
reimbursed  for  educating  Indian  children.14 


13.  Act  of  April  16, 1934, 48  Stat.  596,  amended  by  the  Act  of  June  4, 1936, 49  Stat. 
1458,  codified,  as  amended,  at  25  U.S.C.  §§452-457. 

14.  Much  of  this  was  accomplished  through  federal-state  cooperative  agreements  on 
providing  particular  services  to  Indian  people  such  as  Indian  health,  education  and  welfare. 
The  California  Indians  were  specifically  identified  by  the  BIA  as  needing  improved 
programs  and  services.  See  American  Indian  Life.  "The  States  Aroused  on  Their  Indian 
Problem",  Bulletin  11,  December-February  1928,  p.4:  Funds  Appropriated  for  Care  and 
Relief  of  Indians  Shall  be  Extended  Through  Certain  Public  Agencies  of  California. 
Wisconsin  and  Montana;  Hearings  before  the  Indian  Affairs  Committee  on  S.3020.  S. 
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During  the  "termination  era"  of  the  1950’s  federal  supervision  over  many  Indians 
throughout  the  United  States  was  terminated  and  states  were  granted  greater  responsibility 
for  their  Indian  population.  Despite  the  implementation  of  the  termination  policy,  the 
federal  government  still  continued  to  recognize  its  overriding  duty  to  provide  services  and 
benefits  to  Indian  people,  including  the  California  Indians.15 

The  termination  policy  itself  was  repudiated  in  the  following  decades.  In  his  Special 
Message  to  Congress  of  July  8, 1970,  President  Nixon  criticized  the  government’s  past 
policies  toward  Indians,  and  rejected  termination  because  it  ignored  the  moral  and  legal 
obligations  involved  in  the  special  relationship  between  tribes  and  the  federal 
government.16 

A month  later,  on  August  14, 1970,  based  on  the  self-determination  statement  of 
President  Nixon’s  message,  the  Sacramento  Area  Director  distributed  a memorandum  to 
the  Commission  of  Indian  Affairs  with  several  specific  recommendations  for  improving 
federal  services  to  California  Indians,  especially  for  the  non-reservation  Indians.  The  Area 
Director  referenced  the  unique  historical  background  of  the  California  Indians,  and  went 
on  to  recommend,  inter  alia  that  the  term  "on  or  near"  [reservation]  in  California  "be 
construed  to  be  applicable  to  and  include  all  Indians  presently  residing  in  the  State  of 
California  who  are  descendants  of  Indians  residing  in  the  State  on  June  1, 1852."17 


3611.  and  S.  6498.  69th  Cong.,  2d  Sess.,  Senate  Committee  on  Indian  Affairs,  February  10, 
1927.  See  also  S.  Rep.  No.  511, 73rd  Cong.,  2d  Sess.  at  1-3  (1934)  and  H.R.  Rep.  No.  864, 
73rd  Cong.,  2d  Sess.  2 (1934). 

15.  See,  e.g..  H.R.  Res.  698, 82d  Cong.,  2d  Sess.,  98  Cong.  Rec.  8788  (1952).  Even  in  the 
context  of  terminating  its  federal  supervision  responsibilities  with  several  California 
rancherias,  the  federal  government  continued  to  recognize  its  duty  to  deal  fairly  with  the 
California  Indians.  Several  courts  have  held  the  United  States  to  a continuing  fiduciary 
duty  and  correspondingly,  have  found  that  the  United  States  had  not  properly  discharged 
its  trust  duties  in  terminating  the  trust  relationship.  Duncan  v.  Andrus.  517  F.Supp.  1,  6 
(N.D.  Calif.  1977);  Duncan  v.  United  States.  597  F.2d  1337, 1341-1343  (Ct.Cl.  1979), 
vacated  and  remanded  sub  nom  United  States  v.  Duncan.  446  U.S.  903  (1980);  Duncan  v. 
United  States.  667  F.2d  36  (Ct.  Cl.  1981),  cert,  denied.  463  U.S.  1228  (1983);  Smith  v. 
United  States.  515  F.Supp.  56  (N.D.  Calif.  1978);  Table  Bluff  Band  v.  Watt  532  F.Supp. 
255,  263-264  (N.D.  Calif.  1982). 

16.  President’s  Special  Message  to  Congress  on  Indian  Affairs,  Pub.  Papers  564-566 
(July  8, 1970). 

17.  Memorandum  of  William  Finale,  Sacramento  Area  Director,  to  Commissioner  of 
Indian  Affairs,  August  14,  1970. 
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These  recommendations  have  been  recently  codified  in  a program  authorized 
pursuant  to  the  Snyder  Act.  Under  the  Indian  Health  Care  Improvement  Act  of  1980  and 
the  1988  Amendments,18  Congress  provided  that  California  Indians  eligible  to  receive 
benefits  from  the  Indian  Health  Service  shall  include: 

(1)  Any  member  of  a federally  recognized  Indian  tribe; 

(2)  Any  descendant  of  an  Indian  who  was  residing  in  California 
on  June  1,  1852,  but  only  if  such  descendant- 

(A)  is  living  in  California 

(B)  is  a member  of  an  Indian  community  served  by 
a local  program  of  the  Service,  and 

(C)  is  regarded  as  an  Indian  by  the  community  in  which 
such  descendant  lives. 

(3)  Any  Indian  who  holds  trust  interests  in  public  domain, 
national  forest,  or  Indian  reservation  allotments  in  California. 

(4)  Any  Indian  in  California  who  is  listed  on  the  plans  for 
distribution  of  the  assets  of  California  rancherias  ana 
reservations  under  the  Act  of  August  18, 1958,  and  any 
descendant  of  such  an  Indian. 

25  U.S.C.  § 1679(b). 

The  Senate  Report  to  the  proposed  Amendments  specifically  states  that  the  broad 
eligibility  criteria  of  California  Indians  "reflect  the  complex  history  of  the  California 
Indians  . . . members  of  tribes  whose  treaties  were  not  ratified  were  eventually  recognized 

in  Federal  law  as  individual  ‘Indians  of  California’ " S.Rep.  No.  100-508, 100th  Cong., 

2d  Sess.  6210-6211  (1988). 

Thus,  Congress  has  expressly  embraced  the  California  Indians  as  beneficiaries  of 
federal  programs  and  services  for  Indians  enacted  for  the  benefit  of  Indians  throughout  the 
United  States. 

The  extensive  historical  course  of  dealing  with  the  California  Indians  clearly 
manifests  Congress’  intent  to  extend  the  federal  trust  obligation  and  federal  programs  and 
services  to  all  California  Indians,  regardless  of  the  political  status  of  their  tribes. 


18.  Act  of  December  17,  1980,  94  Stat.  319,  25  U.S.C.  §1679;  Act  of  November  23,  1988, 
102  Stat.  4827. 
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This  further  illustrates  and  confirms  congressional  recognition  of  the  California  Indians  as 
a unique,  identifiable  group  or  community  of  Indians,  ff  Congress  recognized  the 
California  Indians  as  having  claim  to  the  aboriginal  lands  of  California,  then  it  must  be 
these  same  Indians  who  Congress  intended  should  have  the  right  to  the  cultural  vestiges  of 
their  ancestors  located  on  these  same  lands. 

The  fact  that  there  are  tribal  groups  within  the  larger  community  of  California 
Indians  who  are  unacknowledged  or  terminated  is  irrelevant.  For  purposes  of 

S1  menting  NAGPRA,  if  a group  is  composed  of  individuals  who  meet  the  congressional 
tion  of  California  Indian,  as  most  recently  stated  in  the  Indian  Health  Care 
Amendments  of  1988, 19  that  particular  group  (or  groups)  should  be  contacted  to  determine 
whether  it  has  the  "closest  cultural  affiliation".  To  attempt  to  restrict  the  application  of 
NAGPRA  to  only  the  25  CFR  Part  83  List  tribes20,  as  the  proposed  regulations  do,  runs 
contrary  to  both  historical  and  legal  precedent.  Such  an  approach  also  would  preclude 
California’s  unacknowledged  and  terminated  tribes  from  claiming  the  remains,  funerary 
and  sacred  objects,  and  cultural  patrimony  of  their  ancestors  and  religion,  not  because  they 
lack  the  "closest  cultural  affiliation"  to  these,  but  because  those  drafting  the  implementing 
regulations  have  improperly  equated  the  term  "Indian  tribe"  with  the  Part  83  List  of  tribes. 
We  are  talking  here  about  a clear  frustration  of  statutory  purpose  as  far  as  the  California 
Indians  are  concerned. 

Accordingly,  the  proposed  regulation  defining  the  term  "Indian  tribe",  43  CFR  10 2 
(a)(9),  should  be  revised  to  reflect  the  fact  that  Congress  has  dealt  with  the  California 
Indians,  as  comprised  of  Indians  from  Part  83  List,  unacknowledged  and  terminated  tribes, 
as  a single  "community  of  Indians"  for  purposes  of  eligibility  for  special  programs  and 
services  provided  by  tne  United  States  to  Indians  because  of  their  status  as  Indians.  As 
Congress  has  done  in  the  Indian  Health  Care  Improvement  Act  Amendments  of  1988,  and 
as  the  proposed  Native  American  Free  Exercise  of  Religion  Act,  S.  1021,  would  do,  the 
Secretary  should  discard  distinctions  between  California  Indian  tribes  and  determine  that, 
for  purposes  of  implementing  NAGPRA,  it  must  be  ascertained  which  California  tribe  (or 
tribes)  has  the  "closest  cultural  affiliation".  One  approach  might  be  to  specifically  define  in 
the  proposed  regulations  the  term  "California  Indian  tribal  group",  using  a definition 
similar  to  that  contained  in  the  original  version  of  H.R.  2144  ("tne  California  Indian  Tribal 
Status  Act  of  1991").21  (A  copy  of  Title  I of  the  original  version  is  attached  for  your 
convenience  and  comparison  with  the  text  suggested  below.) 

Using  the  main  structure  of  the  above  definition,  I have  revised  the  term  "California 
Indian  tribal  group"  to  mean: 


19.  See25U.S.C.  §1679. 

20.  §££  25  C.F.R.  83.6(b). 

21.  H.R.  2144  was  substantially  revised  before  enactment  in  1992  as  P.L.  102-416,  the 
"Advisory  Council  on  California  Indian  Policy  Act  of  1992." 


S:\SVQVJvflSC-93\NACPRA.SEP 


Francis  P.  McManamon,  Ph.D. 
U.S.  Department  of  the  Interior 
National  Park  Sendee 
21  September  1993 
Washington,  D.C. 

Page  11 


(A)  any  group,  band,  tribe,  village,  or 
community  of  North  American  Indians  aboriginal  to 
California  which  is  listed  on  the  Federal  Register 
list  of  HrecognizedH  tribes  prepared  pursuant  to 

25  C.F.R.  Part  83; 

(B)  any  group,  band,  tribe,  village,  or 
community  of  North  America  Indians  aboriginal  to 
California  and  possessing  a common  political, 
territorial,  cultural,  and  historical  hentage,  or 

(C)  any  group,  band,  tribe,  village,  or 
community  of  North  American  Indians  aboriginal  to 
California  which  exists  as  a result  of- 

(i)  government  reservation,  allotment 
and  Indian  reorganization  policies, 

(ii)  appropriations  for  the  purchase  of 
lands  for  "homeless  California  Indians",  or 

(iii)  the  Act  of  August  18, 1958  (Public 
Law  85-671,  72  Stat.  619;  commonly  referred 
to  as  the  "Rancheria  Act"),  as  amended  by 
the  Act  of  August  11, 1964  (Public  Law 
88-419,  78  Stat.  390). 

This  definition,  with  some  additional  reworking,  could  provide  a viable  framework  for 
implementing  NAGPRA  in  California. 

This  approach  provides  a valid,  reasonable  interpretation  of  NAGPRA  given  its 
purposes  and  intent  and  taking  into  account  the  unique  situation  of  the  California  Indians. 
Sucn  an  interpretation  by  the  Secretary  of  the  Interior  would  be  entitled  to  great  deference 
under  federal  law.  Chevron.  USA.  Inc,  v.  Natural  Resources  Defense  Council.  467  U.S. 
837,  842-844  (1984);  Brooks  v.  Donovan.  699  F.2d  1010, 1011  (9th  Or.  1983). 

I hope  that  these  comments  will  assist  you  and  others  who  are  working  on  the 
re-draft  of  the  proposed  regulations.  Unless  some  accommodation  is  made  in  the  revisions 
to  take  account  of  the  government’s  long-standing  recognition  of  the  California  Indians, 
and  to  reject  any  arbitrary  restriction  of  NAGPRA’s  consultation  provisions  to  only  Part  83 
List  California  tribes,  implementation  of  NAGPRA  in  California  will  be  marginalized. 
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Sincerely, 

CALIFORNIA  INDIANJJEGAL  SERVICES 


STEPHEN  V.  QUESENBERR" 
Director  of  Litigation 
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Sant’ Angelo  & Trope 

A PROFESSIONAL  CORPORATION 

ATTORNEYS  AT  LAW 


32  DIVISION  STREET 
P.O.  BOX  609 

SOMERVILLE,  NEW  JERSEY 
08876 


Jack  F.  Trope 


(908)  253-9191 


Alan  A.  Sant1  Angelo 


FAX:  (908)  253-9194 


July  26,  1993 


Dr.  Francis  T.  McManamon 
Department  Consulting  Archeologist 
Archeological  Assistance  Division 
National  Park  Service 
P.  0.  Box  37127 
Washington,  D.  C.  20013-7127 

Re:  Native  American  Graves  Protection  and  Repatriation  Act 

Regulations,  Notice  of  Proposed  Rulemaking  - Comments 
Docket  No.  1024 -AC 07 

Dear  Frank: 

Please  accept  the  following  joint  comments  on  the  draft 
regulations  on  behalf  of  the  American  Indian  Ritual  Object 
Repatriation  Foundation,  Association  on  American  Indian  Affairs, 
Cultural  Committee  of  the  Sisseton-Wahpeton  Tribe,  the  Morning  Star 
Institute,  Native  American  Rights  Fund  and  the  Pawnee  Indian  Tribe 
of  Oklahoma.  These  organizations  and  tribes  have  a number  of 
serious  problems  with  these  regulations  in  terms  of  their 
compliance  with  the  statute.  Some  of  the  more  important  objections 
involve : 

1.  The  prohibition  of  repatriation  until  after  inventories 
have  been  completed  and  the  failure  to  recognize  an  independent 
right  to  repatriation; 

2.  The  narrowing  of  the  definition  of  "Tribal  lands";  and 

3.  The  process  in  the  regulations  which  limits  the  ability  of 
Indian  tribes  and  Native  Hawaiian  organization  to  assert  their 
ownership  and  control  interest  in  imbedded  materials  on  a timely 
basis . 

Our  detailed  comments  on  these  issues  and  others  follow: 


I 


102d  CONGRESS  ¥ T r*  r%  1 A A 

1ST  Session  H.  K.  L 144 

To  provide  restoration  of  the  Federal  trust  relationship  with  and  assistance 
to  the  terminated  tribes  of  California  Indians  and  the  individual  members 
thereof;  to  extend  Federal  recognition  to  certain  Indian  tribes  in  Califor- 
nia; to  establish  administrative  procedures  and  guidelines  to  clarify  the 
status  of  certain  Indian  tribes  in  California;  to  establish  a Federal 
Commission  on  policies  and  programs  affecting  California  Indians,  and 
for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  30,  1991 

Mr.  Miller  of  California  (for  himself,  Mr.  Hunter,  Mr.  Martinez,  Mr.  Pa- 
netta,  Mr.  Mineta,  Mr.  Brown,  Mr.  Lantos,  Ms.  Pelosi,  Ms. 
Boxer,  and  Mr.  Dellums)  introduced  the  following  bill;  which  was  re- 
ferred to  the  Committee  on  Interior  and  Insular  Affairs 


A BILL 

To  provide  restoration  of  the  Federal  trust  relationship  with 
and  assistance  to  the  terminated  tribes  of  California 
Indians  and  the  individual  members  thereof;  to  extend 
Federal  recognition  to  certain  Indian  tribes  in  California; 
to  establish  administrative  procedures  and  guidelines  to 
clarify  the  status  of  certain  Indian  tribes  in  California; 
to  establish  a Federal  Commission  on  policies  and  pro- 
grams affecting  California  Indians,  and  for  other  pur- 
poses. 

1 Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2 tives  of  the  United  States  of  America  in  Congress  assembled, 
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SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  “California  Tribal  Sta- 
tus Act  of  1991*’. 

SEC.  2.  FINDINGS. 

The  Congress  finds  the  following: 

(1)  The  Congress  has  recognized  a special  gov- 
ernment-to-government  relationship  with  Indian 
tribes  in  the  United  States,  whether  or  not  the  Indi- 
an tribes  subsequently  entered  into  special  treaty  re- 
lations with  the  United  States. 

(2)  The  Constitution  contemplates  that  the  ex- 
tension or  termination  of  recognition  by  the  United 
States  to  any  Indian  tribe  is  a political  question  and 
matter  within  the  sole  authority  of  the  Congress, 
and  not  within  the  powers  vested  in  the  judicial 
branch,  but  delegable  to  the  executive  branch  of  the 
Federal  Government. 

(3)  The  Secretary  of  the  Interior  has  been  re- 
viewing, evaluating,  and  determining  whether  par- 
ticular Indian  groups,  whose  status  has  been  in 
question  for  various  reasons,  should  be  acknowl- 
edged as  Indian  tribes  by  the  Federal  Government. 

(4)  The  status  of  other  Indian  groups  has  been 
acknowledged,  restored,  or  defined  by  legislative  or 
judicial  action,  creating  the  possibility  of  inconsist- 
ent standards. 


HR  2144  IH 
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(5)  Satisfactory  administrative  resolution  of  In- 
dian tribal  status  questions  has  been  frustrated  by 
delays  of  eight  years  or  more  in  processing  individ- 
ual petitions  and  by  inadequate  financial  resources 
for  research  by  petitioners. 

(6)  There  is  an  urgent  need  to  clarify  the  eligi- 
bility of  Indian  groups  to  be  acknowledged  as  Indian 
tribes. 

(7)  Due  to  the  unique  historical  circumstances 
of  the  Indians  of  California,  and  Federal  law  and 
policies  which  have  often  dealt  uniquely  with  Califor- 
nia Indians,  current  laws  and  policies  on  Federal  ac- 
knowledgment and  entitlement  regarding  tribes  in 
other  areas  of  the  country  do  not  adequately  address 
the  uncertain  status  of  many  groups  of  California 
Indians. 

(8)  There  is  an  urgent  need  to  clarify  both  the 
eligibility  of  California  Indian  tribal  groups  to  be 
recognized  as  Indian  tribes  with  all  the  rights  and 
powers  attendant  to  that  status,  and  the  right  of 
those  groups  already  so  recognized  to  be  secure  in 
the  enjoyment  of  that  status. 

(9)  During  the  1950’s,  Congress  passed  legisla- 
tion terminating  forty-one  California  Indian  tribal 
groups  and  rancherias.  Distributees  of  those 
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1 rancherias  included  descendants  of  at  least  sixty  ab- 

2 original  California  Indian  tribes.  These  California 

3 Indian  tribal  groups  and  rancherias  and  their  mem* 

4 bers  were  terminated  under  the  Public  Law  85-671 

5 (72  Stat.  619)  (as  amended  by  Public  Law  88-419, 

6 78  Stat.  390).  Despite  the  recision  of  the  termina- 

7 tion  statute,  and  despite  litigation  whose  outcome 

8 questions  the  legality  of  such  termination  in  Califor- 

9 nia  (Duncan  against  Andrus,  517  F.  Supp.  1 

10  (1977)),  some  California  Indian  tribal  groups  and 

11  rancherias  remain,  in  effect,  terminated. 

12  (10)  There  is  a continuing  and  worsening  social 

13  and  economic  crisis  among  Indians  who  have  migrat- 

14  ed  to  California  from  other  States,  and  among  Cali- 

15  fornia  Indians  and  California  Indian  tribal  groups, 

16  such  as  unaddressed  health  problems,  alcoholism 

17  and  substance  abuse,  violence  and  family  abuse,  lack 

18  of  educational  and  employment  opportunities,  inad- 

19  equate  land  bases  for  economic  development,  and  ju- 

20  risdictional  capacity  of  California  Indian  tribal 

21  groups. 

22  SEC.  3.  PURPOSE. 

23  The  purposes  of  this  Act  are — - 

24  (1)  to  reaffirm  the  plenary  authority  of  Con- 

25  gress  to  recognize  Indian  tribes  by  confirming  exist- 
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ing  government-to-govemment  relationships  between 
California  Indian  tribes  and  the  Federal  Govern- 
ment, and,  where  appropriate,  to  approve  such  rela- 
tionships with  California  Indian  tribal  groups  not 
previously  recognized; 

(2)  to  account  for  the  special  problems  of 
present  day  California  Indians  which  have  resulted 
from  the  unique  historical  circumstances  in  which 
the  United  States  has  dealt  with  aboriginal  Califor- 
nia Indian  tribes  and  bands; 

(3)  to  develop  a procedure  to  facilitate  the  Fed- 
eral recognition  and  restoration  of  California  Indian 
tribal  groups  not  immediately  recognized  or  restored 
under  this  Act  based  on  clear  and  consistent  admin- 
istrative acknowledgment  standards; 

(4)  to  expedite  the  resolution  of  questions  of 
California  Indian  tribal  status  by  establishing  an  ad- 
ministrative process  with  adequate  staff  and  re- 
sources to  process  petitions  within  reasonable  time 
limitations;  and 

(5)  to  provide  for  a comprehensive  study  to  be 
conducted  in  cooperation  with  all  California  Indians 
concerning  isues  related  to  the  eligibility  of  non-trib- 
al  California  Indians  and  Indians  who  have  migrated 
to  California  for  Federal  benefits  and  services  for 
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which  tribally  affiliated  California  Indians  are  eligi- 
ble. 

SEC.  4.  DEFINITIONS. 

As  used  in  this  Act,  the  following  definitions  apply: 

(1)  The  term  “acknowledgment”  means  a deter- 
mination by  the  Secretary  that  a group  of  Indians 
constitutes  an  Indian  tribe  entitled  to  participate  in 
a government- to- government  relationship  with  the 
United  States  on  an  equal  basis  with  all  other  Indi- 
an tribes  recognized  as  eligible  for  the  special  pro- 
grams and  services  provided  by  the  United  States  to 
Indians  because  of  their  status  as  Indians. 

The  term  “California  Indian”  means  a direct 
lineal  descendant  of— 

(A)  an  American  Indian  native  to  or  resid- 
ing in  California  prior  to  June  1,  1852; 

(B)  a person  named  on  any  roll  prepared 
for  the  distribution  of  claims  awards  or  settle- 
ments for  California  Indians;  or 

(C)  a person  classified  as  a member  of  a 
California  Indian  tribal  group  by  any  agency  of 
the  United  States  Government  for  any  purpose. 
(3)  The  term  “California  Indian  tribal  group” 

means— 
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(A)  any  group,  band,  tribe,  village,  or  com- 
munity of  North  American  Indians  aboriginal  to 
California  and  possessing  a common  political, 
territorial,  cultural,  and  historical  heritage;  or 

(B)  any  group,  band,  tribe,  village,  or  com- 
munity of  North  American  Indians  aboriginal  to 
California  which  exists  as  a result  of — 

(i)  government  reservation,  allotment, 
and  Indian  reorganization  policies, 

(ii)  appropriations  for  the  purchase  of 
lands  for  “homeless  California  Indians”,  or 

(iii)  the  Act  of  August  18,  1958  (Pub- 
lic Law  85-671,  72  Stat.  619;  commonly 
referred  to  as  the  “Rancheria  Act”),  as 
amended  by  the  Act  of  August  11,  1964 
(Public  Law  88-419,  78  Stat.  390). 

(4)  The  term  “Commission”  means  the  Com- 
mission of  Policies  and  Programs  Affecting  Califor- 
nia Indians  established  by  section  301. 

(5)  The  term  “Indian”  means  any  individual 
whose  ancestors  were  indigenous  to  at  least  some 
part  of  the  continental  United  States  at  a point  in 
time  prior  to  contact  with  Europeans  or  European 
Americans  in  that  area. 
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(6)  The  term  “Indian  group”  means  any  aggre- 
gation of  Indians  that  is  not  acknowledged  by  the 
Secretary  to  be  an  Indian  tribe. 

(7)  The  term  “petition”  means  a petition  for 
acknowledgment  that  an  Indian  group  is  an  Indian 
tribe.  Such  term  does  not  include  a letter  of  intent 
to  petition  not  containing  supporting  documentation 
addressing  each  of  the  criterion  set  forth  in  section 
203. 

(8)  The  term  “petitioner”  means  any  Indian 
group  that  submits  a petition  for  acknowledgment 
that  the  Indian  group  is  an  Indian  tribe. 

(9)  The  term  “recognized  California  Indian 
tribal  group”  means  any  California  Indian  tribal 
group  recognized  or  restored  under  this  Act. 

(10)  The  term  “Secretary”  means  the  Secretary 
of  the  Interior. 

(11)  The  term  “treaty’  includes — - 

(A)  any  treaty  made  with  a sovereign  from 
which  the  United  States  acquired  territory  by 
either  purchase  or  cession;  and 

(B)  any  treaty  negotiated  by  the  United 
States  with,  or  on  behalf  of,  Indian  tribes  in 
California,  whether  or  not  such  treaties  were 
subsequently  ratified,  as  well  as  Executive  or- 
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ders  or  agreements  made  under  the  authority  of 
the  United  States,  or  the  State  or  territory  of 
California  with  the  condonation  of  the  United 
States,  with  or  on  behalf  of  California  Indian 
tribal  groups,  including  (but  not  limited  to)  the 
following: 

(i)  Treaty  of  Camp  Belt,  May  13, 
1851. 

(ii)  Treaty  of  Camp  Keyes,  May  13, 
1851. 

(iii)  Treaty  of  Camp  Burton,  June  3, 
1851. 

(iv)  Treaty  of  Camp  Persifer  P. 
Smith,  June  10,  1851. 

(v)  Treaty  of  Dent’s  and  Ventine’s 
Crossing,  May  28,  1851. 

(vi)  Treaty  of  Camp  Union,  July  18, 
1851. 

(vii)  Treaty  of  Camp  Bidwell,  August 
1,  1851. 

(viii)  Treaty  of  Reading’s  Ranch,  Au- 
gust 16,  1851. 

(ix)  Treaty  of  Camp  Colus,  Septem- 
ber 9,  1851. 
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(x)  Treaty  of  Camp  Cosumnes,  Sep- 
tember 18,  1851. 

(xi)  Treaty  of  Temecula,  January  5, 
1852. 

(xii)  Treaty  of  Santa  Isabel,  January 
7,  1852. 

(xiii)  Treaty  of  Camp  Fremont, 
March  19,  1851. 

(xiv)  Treaty  of  Camp  Barbour,  April 
29,  1851. 

(xv)  Treaty  of  Lipayuma,  August  20, 
1851. 

(xvi)  Treaty  of  the  Russian  River 
(Camp  Fernando  Felix),  August  22,  1851. 

(xvii)  Treaty  of  Lower  Klamath,  Octo- 
ber 6,  1851. 

(xviii)  Treaty  of  Upper  Klamath,  No- 
vember 4,  1851. 

TITLE  I— RECOGNITION  OF  CALIFORNIA 
INDIAN  TRIBAL  GROUPS 

SEC.  101.  SHORT  TITLE. 

This  title  may  be  cited  as  the  “California  Indian  Rec- 
ognition and  Restoration  Act  of  1991s’. 
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SEC.  102.  RECOGNITION  OF  CALIFORNIA  INDIAN  TRIBAL 
GROUPS. 

(a)  Recognized  California  Indian  Tribal 
Groups. — The  United  States  hereby  extends  Federal  rec- 
ognition with  all  the  rights  and  responsibilities  attendant 
to  that  status  to  the  following  California  Indian  groups: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(b)  Restored  California  Indian  Tribal 

Groups. — The  United  States  hereby  restores  and  extends 
Federal  recognition  to  the  following  California  Indian  trib- 
al groups  and  their  members  whose  relationship  with  the 
United  States  was  diminished  or  terminated  under  Public 
Law  85-671  (72  Stat.  619),  as  amended  by  Public  Law 
88-419  (78  Stat.  390),  and  hereby  makes  all  provisions 
of  that  Act  inapplicable  to  the  following  California  Indian 
tribal  groups: 

(1)  Wappo  Tribe,  located  in  Sonoma  County, 
terminated  on  August  1,  1961. 

(2)  Nisenan-Southern  Maidus  Tribe,  located  in 
Placer  County,  terminated  on  August  16,  1967. 
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(3)  Wailaki  and  Maidu  Tribes,  located  in  Butte 
County,  teminated  on  June  2,  1967. 

(4)  Northern  Pomo  Tribe,  located  in  Mendocino 
County,  terminated  on  September  3,  1956. 

(5)  Pomo  Tribe,  located  in  Sonoma  County,  ter- 
minated on  August  1,  1961. 

(6)  Maidu  Tribe,  located  in  Nevada  County, 
terminated  September  22,  1964. 

(7)  Nomlaki  Tribe,  located  in  Tehama  County, 
terminated  April  11,  1961. 

(8)  Northern  Pomos  Tribe,  located  in  Lake 
County,  terminated  September  3,  1965. 

(9)  Mi  wok  Tribe,  located  in  Sacramento  Coun- 
ty, terminated  September  22,  1964. 

TITLE  II— ACKNOWLEDGEMENT  PROCE- 
DURES FOR  CALIFORNIA  INDIAN  TRIB- 
AL GROUPS 

SEC.  201.  SHORT  TITLE. 

This  title  may  be  cited  as  the  “California  Indian 
Tribal  Acknowledgment  Procedures  Act  of  1991”. 

SEC.  202.  SCOPE. 

The  rights  of  application  and  petition  under  this  title 
shall  be  available  to  all  California  Indian  tribal  groups  not- 
withstanding any  other  law  or  administrative  or  judicial 
determination  regarding  the  status  of  a particular  group. 
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CERTIFIED  MAIL  JP374394349 
RETURN  RECEIPT  REQUESTED 


Francis  P.  McManamon,  Ph.D. 

Departmental  Consulting  Archeologist 

Chief,  Archeological  Assistance 

U.S.  Department  of  the  Interior 

National  Park  Service 

Cultural  Resources 

P.O.  Box  37127 

Washington,  D.C.  20013-7127 

Re:  Proposed  NAGPRA  regulations 

Dear  Mr.  McManamon: 

These  comments  will  supplement  my  letter  of  September  21,  1993,  regarding 
the  definition  of  ’Indian  tribe*  as  stated  in  Section  10.2(a)(9)  of  the  proposed 
regulations  to  implement  the  Native  American  Graves  Protection  and  Repatriation 
Act  of  1990.  Please  include  that  letter  as  part  of  the  formal  record  of  comments  on 
the  proposed  regulations.  In  the  following  comments,  I will  address  other  aspects 
of  the  proposed  regulations  which  should  be  clarified  or  supplemented. 

NAGPRA' S PURPOSES  ARE  UNDERMINED  BY  THE  RESTRICTIVE  DEFINITION 
OF  INDIAN  TRIBE  IN  THE  PROPOSED  REGULATIONS;  THE  DEFINITION 
SHOULD  BE  BROADENED  TO  INCLUDE  ALL  CALIFORNIA  TRIBES 

In  my  September  letter,  I emphasized  that  implementation  of  NAGPRA  in 
California  will  be  problematic  unless  the  regulatory  definition  of  Indian  tribe  is 
changed  to  reflect  the  Federal  government's  recognition  of  the  California  Indians  as 
an  identifiable  tribal  group.  In  order  to  remain  consistent  with  this  recognition,  the 
NAGPRA  regulations  must  anticipate  that  a ’culturally  affiliated  Indian  tribe,*  for 
purposes  of  implementing  the  Act's  various  notice,  consultation  and  repatriation 
provisions,  may  include  unacknowledged  or  terminated  California  tribes  in  addition 
to  those  California  tribes  on  the  25  CFR  Part  83  List. 
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While  the  proposed  regulations  refer  to  determinations  made  in  Indian 
claims  cases  for  purposes  of  identifying  an  Indian  tribe's  aboriginal  occupancy,  and 
therefore  cultural  affiliation,  with  a particular  area,  they  unfortunately  ignore  the 
related  findings  of  the  California  Claims  Cases  that  the  California  Indians  are  an 
identifiable  trial  group  that  the  Federal  government  has  dealt  with  over  an 
extended  period  of  time  in  a variety  of  political,  historical  and  social  contexts.  (See 
letter  of  September  21,  1993.)  For  example,  the  regulations  define  'aboriginal  lands* 
with  reference  to  the  determinations  of  the  Indian  Claims  Commission  or  the  United 
States  Claims  Court  regarding  'Federal  ...  land  aboriginally  occupied  by  an  Indian 
Tribe.'  43  CFR  §10. 2(d)(3).  And,  in  determining  priority  of  ownership  of  human 
remains  and  cultural  items  whose  cultural  affiliation  cannot  be  determined  that  are 
found  on  these  lands,  the  regulations  give  first  priority  to  'the  Indian  Tribe 
aboriginally  occupying  the  Federal  land  on  which  the  objects  were  discovered.*  43 
CFR  §10.6(a)(2)(iii)(A).  However,  because  the  definition  of  "Indian  tribe*  in  the 
proposed  regulations  is  tied  to  the  Part  83  List  tribes,  it  fails  to  list  some  of  the 
tribes  that  aboriginally  occupied  these  areas  of  California,  thereby  denying  these 
tribes  the  protections  and  benefits  of  NAGPRA. 

As  an  example,  the  Juaneno  Band  of  Mission  Indians,  an  unacknowledged 
tribe,  aboriginally  occupied  an  area  which  encompasses  parts  of  Camp  Pendleton  in 
Southern  California.  The  Band  has  been  involved  for  more  than  a decade  in 
ongoing  negotiations  with  the  Marine  Corps  to  ensure  the  proper  protection  and 
preservation  of  an  ancient  Juaneno  village  and  burial  site  on  Camp  Pendleton.  (See 
enclosed  letter  of  May  26,  1993,  from  Larry  Myers,  Executive  Secretary,  California 
Native  American  Heritage  Commission,  to  the  United  States  Marine  Corps, 
describing  the  limits  of  Juaneno  territory  and  recognizing  the  Band's  Chairperson  as 
the  most  likely  descendant  of  discovered  Native  American  human  remains  under 
California  Public  Resources  Code  §5097.98.)  There  is  little  doubt  that  other  Juaneno 
sites  exist  nearby  on  these  federal  lands.  However,  if  human  remains  or  cultural 
items  were  intentionally  excavated  from  or  inadvertently  discovered  there,  the 
proposed  regulations  would  impose  no  obligation  on  the  Marine  Corps  or  any  other 
federal  agency  to  notify  or  consult  with  the  Band.  As  a result,  the  tribe  which  has 
the  strongest  cultural  affiliation  to  any  excavated  or  discovered  remains  and  cultural 
items  — the  Juaneno  Band  - would  be  excluded  from  the  NAGPRA  process. 

Furthermore,  because  the  proposed  definition  of  Indian  tribe  is  restricted  to 
Part  83  List  tribes,  no  obligation  would  be  imposed  on  museums  and  Federal 
agencies  to  consult  with  officials  and  traditional  religious  leaders  of  the  Juaneno 
Band  with  respect  to  repatriation  of  un associated  funerary  objects,  sacred  objects, 
objects  of  cultural  patrimony,  or  human  remains  and  associated  funerary  objects, 
contained  in  the  holdings  or  collections  of  these  entities  that  may  have  been 
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removed  from  the  aboriginal  lands  of  the  Juaneno  and  with  which  the  Band  could 
demonstrate,  under  25  CFR  §10.14(0),  the  strongest  cultural  affiliation.  In  other 
words,  the  Band  would  have  to  rely  on  the  good  graces  of  museums  and  Federal 
agencies  to  consult,  affording  ample  opportunity  for  those  who  may  be  hostile  to 
the  purposes  of  NAGPRA  to  refuse  to  do  so. 

The  situation  of  the  Juaneno  Band  is  not  unique  in  California  as  the  tribal 
testimony  at  the  hearing  on  September  16,  1993,  so  eloquently  illustrated.  Consider 
the  statements  of  the  American  Indian  Council  of  Mariposa  County,  an 
unacknowledged  tribe,  regarding  its  interests  in  and  cultural  affiliation  with 
numerous  sites  occupied  by  its  Miwok  ancestors  in  the  Yosemite  National  Park. 

This  tribe,  like  the  Juaneno  Band,  would  be  denied  the  protections  and  benefits  of 
NAGPRA  under  the  proposed  regulations.  There  are  other  similar  situations  that 
can  be  immediately  identified  or  anticipated  by  superimposing  the  enclosed  map  of 
the  territories  of  the  aboriginal  tribes  of  California  on  a current  map,  and  then 
relating  these  areas  to  the  present-day  location  of  the  40  or  so  unacknowledged  and 
terminated  California  tribes.  Unless  these  tribes  are  included  in  the  NAGPRA 
process  along  with  their  fellow  Part  83  List  tribes,  its  implementation  in  California 
will  be  inconsistent  with  the  Act's  intent,  costly  and  extremely  controversiaL 

THE  CONSULTATION  PROCESS  PROVIDED  FOR  UNDER  NAGPRA  MUST  BE 
ACCOMPANIED  BY  ADEQUATE  FUNDING 

Consultation  implies  active  participation.  Without  active  participation  by  the 
tribes  and  the  agencies  and  institutions  involved,  the  process  will  not  succeed. 
Active  participation,  in  turn,  implies  the  existence  of  the  resources,  financial  and 
otherwise,  to  engage  in  the  consultation  process. 

Most  of  California's  small  tribes  survive  on  small  amounts  of  funds  received 
from  the  Bureau  of  Indian  Affairs'  Aid  To  Tribal  Government  program.  These 
funds  do  not  cover  even  the  most  basic  elements  of  a functioning  tribal  government. 
The  consultation  processes  described  in  the  proposed  regulations  at  25  CFR  §§10.5 
and  10.9(d)  anticipate  that  a tribe  will  gather,  assimilate  and  review  various  kinds  of 
information  in  response  to  museum  and  Federal  agency  requests;  will  recommend 
ways  in  which  the  consultation  should  be  conducted  and  disclose  its  interests  in  the 
objects  that  are  the  subject  of  the  consultation;  and  will  negotiate  and  enter  into 
programmatic  agreements.  These  activities  require  staff  with  a certain  minimum 
level  of  training  and  expertise  who  are  available  to  correspond  and  meet  with 
representatives  of  Federal,  State  or  local  governmental  agencies  or  institutions. 
Without  a source  of  funding  to  hire  such  staff  and  to  support  these  activities,  most 
California  tribes  will  be  effectively  precluded  from  actively  engaging  in  the 
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consultation  process. 

DISPUTE  RESOLUTION  UNDER  NAGPRA  SHOULD  INVOLVE  INDIAN 
ORGANIZATIONS  WITH  EXPERTISE  IN  ALTERNATIVE  DISPUTE  RESOLUTION 

The  proposed  regulations  provide  that  the  Review  Committee  established 
under  Section  8 of  the  Act  'may  facilitate  the  informal  resolution  of  disputes 
relating  to  these  regulations  among  interested  parties  that  are  not  resolved  by  good 
faith  negotiations. 9 25  CFR  §10. 17(b). 

Effective  conflict  resolution  in  this  sensitive  area  should  include  the  use  of 
Indian  organizations  with  experience  in  alternative  dispute  resolution  (ADR) 
involving  the  interests  of  Indian  tribes  and  tribal  communities.  In  California,  there 
are  two  organizations  that  have  established  expertise  in  this  area  - the  National 
Indian  Justice  Center  (NIJQ  and  the  Indian  Dispute  Resolution  Services  (IDRS). 

The  NIJC  is  a nationally-recognized  training  and  support  center  for  tribal  courts  and 
communities,  and  has  conducted  training  on  ADR.  The  IDRS  has  trained  tribal 
representatives  from  across  the  country  in  negotiation  and  mediation,  has  assisted 
in  mediating  disputes  in  tribal  communities,  and  is  developing  a panel  of  trained 
mediators  sensitive  to  the  interests  and  needs  of  Indian  communities.  The  Review 
Committee  should  look  to  these  and  other  Indian  organizations  with  expertise  in 
ADR  in  those  situations  where  parties  have  reached  an  impasse  in  their 
consultations  and  negotiations  under  NAGPRA. 

I appreciate  this  opportunity  to  submit  comments  on  the  proposed  NAGPRA 
regulations  and  urge  the  committee  reviewing  the  regulations  to  revise  or 
supplement  the  regulations  in  accordance  with  the  above  recommendations. 

Sincerely, 

CALIFORNIA  INDIAN  LEGAL  SERVICES 


Director  of  Litigation 

SVQrle 

Enclosure 
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STATE  Of  CAUFCftNU 


PETE- WILSON,  CWnor 


NATIVE  AMERICAN  HERITAGE  COMMISSION 


915  CA  PITCH  MAIL.  ROOM  564 
SACRAMENTO,  CA  95814 
(916)  655-406} 


May  26,  1993 


Ll  Colonel  Creswell 
Special  Council,  Land  Use 
Western  Area  Council  Office 
Building  1254  Marine  Corp  Base 
Camp  Pendleton,  CA  92055 


Dear  Lt.  Colonel  Creswell: 


The  Native  American  Heritage  Commission,  a State  agency,  is  charged  with  the 
responsibility,  for  purposes  of  applying  Health  and  Safety  Code  Section  7050.5  and 
Public  Resources  Code  Section  5097.98,  of  determining  the  most  likely  descendent  of 
discovered  Native  American  human  remains.  The  Commission  recognizes  David 
Belardes,  Chairperson  of  the  Juaneno  Band  of  Mission  Indians,  as  the  most  likely 
descendent  for  purposes  of  applying  these  code  sections  to  the  discovery  of  Native 
American  human  remains  and  associated  grave  goods  within  Juaneno  territory. 

The  Juaneo  territory  extends  south  from  Alisco  Creek  to  approximately  ten  miles 
south  of  San  Mateo  Creek.  Enclosed  are  copies  of  maps  from  Volume  8 of  the  Handbook 
of  North  American  Indians,  published  by  the  Smithsonian  Institution,  Notes  on  Historical 
Juaneno  Villages  and  Geographical  Features.  Journal  of  California  and  Great  Basin 
Anthropology,  Vol.  2,  No.  2 (1980). 

If  you  have  any  questions,  please  contact  me. 


Sincerely, 


Lafry  Myers 
Executive  Secretary 


Enclosures  (2) 
cc:  Nancy 


Nancy  Rank,  California  Indian  Legal  Services  (Escondido) 

Steve  Quensberry,  California  Indian  Legal  Services  (Oakland) 
David  Belardes,  Chairman  for  the  Juaneo  Band  of  Mission  Indians 
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SANT’ ANGELO  & TROPE 

A PROFESSIONAL  CORPORATION 

ATTORNEYS  AT  LAW 


32  DIVISION  STREET 
P.O.  BOX  609 

SOMERVILLE.  NEW  JERSEY 
08876 


Jack  F.  Trope 


(908)  253-9191 


Alan  A.  Sant  Angelo 


FAX:  (908)  253-919< 


July  26,  1993 


Dr.  Francis  T.  McManamon 
Department  Consulting  Archeologist 
Archeological  Assistance  Division 
National  Park  Service 
P.  0.  Box  37127 
Washington,  D.  C.  20013-7127 

Re:  Native  American  Graves  Protection  and  Repatriation  Act 

Regulations,  Notice  of  Proposed  Rulemaking  - Comments 
Docket  No.  1024-AC07 

Dear  Frank: 

Please  accept  the  following  joint  comments  on  the  draft 
regulations  on  behalf  of  the  American  Indian  Ritual  Object 
Repatriation  Foundation,  Association  on  American  Indian  Affairs, 
Cultural  Committee  of  the  Sisseton-Wahpeton  Tribe,  the  Morning  Star 
Institute,  Native  American  Rights  Fund  and  the  Pawnee  Indian  Tribe 
cf  Oklahoma.  These  organizations  and  tribes  have  a number  of 
serious  problems  with  these  regulations  in  terms  of  their 
compliance  with  the  statute.  Some  of  the  more  important  objections 
involve : 

1.  The  prohibition  of  repatriation  until  after  inventories 
have  been  completed  and  the  failure  to  recognize  an  independent 
right  to  repatriation; 

2.  The  narrowing  of  the  definition  of  "Tribal  lands";  and 

3.  The  process  in  the  regulations  which  limits  the  ability  of 
Indian  tribes  and  Native  Hawaiian  organization  to  assert  their 
ownership  and  control  interest  in  imbedded  materials  on  a timely 
basis . 


Our  detailed  comments  on  these  issues  and  others  follow: 


Section  10.2  Definitions 


1.  The  statutory  definition,  25  U.S.C.  3001(7),  refers  to 
services  provided  bv  the  United  States  to  Indians  by  reason  of 
their  status,  not  merely  to  services  provided  bv  the  Department  of 
the  Interior.  In  the  Guidelines  which  you  previously  issued,  you 
recognized  that  in  addition  to  the  list  of  federally-recognized 
tribes  maintained  by  the  Bureau  of  Indian  Affairs,  "other  Federal 
agencies  also  offer  benefits  specifically  to  Indians."  Yet,  in 
this  draft  you  have  now  effectively  limited  the  definition  to  those 
tribes  which  are  served  by  the  Bureau  of  Indian  Affairs.  A recent 
Federal  District  Court  case  has  in  fact  interpreted  the  NAGPRA  more 
broadly,  in  accordance  with  your  original  approach  in  the 
guidelines.  Abenaki  Nation  of  Mississauoi.  et  al.  v.  Hughes,  et 
al . . 20  Indian  Law  Reporter  3001  (Fed.  Dist . Ct.  , Vt.  1992)  . The  new 
language  should  be  deleted  and  replaced  with  language  which 
achieves  the  same  purpose  as  that  required  by  NAGPRA  and  suggested 
in  your  original  guidelines. 

2.  The  definition  of  "traditional  religious  leader"  appears 
to  have  left  out  the  words  "means  an  individual"  before  the  word 
"who" 


3.  The  definitions  in  subsection  10.2(b)  clearly  reflect  a 
considerable  effort  to  integrate  statutory  language  and  legislative 
history.  We  urge  that  the  definitions  be  retained  unchanged  in  the 
final  draft  of  the  regulations,  except  for  a technical  change  to 
"human  remains"  as  follows:  the  word  "there"  should  be  the  word 
"they" . 

4.  The  definition  of  "tribal  lands"  in  section  10.2(d) (2)  is 
directly  at  odds  with  the  statute.  The  statutory  definition 
includes  "all  lands  within  the  exterior  boundaries  of  any  Indian 
reservation."  There  is  no  exclusion  for  privately  owned  lands. 
Congress'  unambiguous  decision  to  include  all  lands  within  a 
reservation's  boundaries  as  tribal  land  for  the  purposes  of  this 
statute  should  not  (and  .cannot)  be  undone  through  the  regulatory 
process.  Where  a statute  is  unambiguous  on  its  face,  that  language 
must  ordinarily  be  considered  to  be  conclusive.  See,  e . a . . United 
States  v.  Turkette.  101  S.Ct.  2524  (1981).  Moreover,  your 
assertion  that  legislative  history  supports  your  proposed 
regulation  is  somewhat  bewildering.  The  only  reference  in  the 
legislative  history  to  this  definition  is  in  the  House  Interior  and 
Insular  Affairs  Committee  Report,  wherein  it  was  specifically 
noted,  at  15,  that  the  "term  'tribal  land'  is  for  purposes  of  this 
Act  only  and  may  be  inapplicable  in  other  circumstances"  — the 
inference  being  that  this  definition  is  somewhat  broader  than  the 
definitions  used  in  some  other  contexts. 

In  fact,  landowners  do  not  "own"  human  remains  and  funerary 
objects  imbedded  in  the  ground.  Under  the  common  law,  the 
landowner  holds  remains  and  objects  in  trust  for  the  next  of  kin. 
See  Trope  and  Echo-Hawk,  "The  Native  American  Graves  Protection  and 
Repatriation  Act:  Background  and  Legislative  History",  24 
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Dr.  Francis  T.  McManamon 
Department  Consulting  Archeologist 
Archeological  Assistance  Division 
National  Park  Service 
P.  0.  Box  37127 
Washington,  D.  C.  20013-7127 

Re:  Native  American  Graves  Protection  and  Repatriation  Act 

Regulations,  Notice  of  Proposed  Rulemaking  - Comments 
Docket  No.  1024-AC07 

Dear  Frank: 

Please  accept  the  following  joint  comments  on  the  draft 
regulations  on  behalf  of  the  American  Indian  Ritual  Object 
Repatriation  Foundation,  Association  on  American  Indian  Affairs, 
Cultural  Committee  of  the  Sisseton-Wahpeton  Tribe,  the  Morning  Star 
Institute,  Native  American  Rights  Fund  and  the  Pawnee  Indian  Tribe 
cf  Oklahoma.  These  organizations  and  tribes  have  a number  of 
serious  problems  with  these  regulations  in  terms  of  their 
compliance  with  the  statute.  Some  of  the  more  important  objections 
involve : 

1.  The  prohibition  of  repatriation  until  after  inventories 
have  been  completed  and  the  failure  to  recognize  an  independent 
right  to  repatriation; 

2.  The  narrowing  of  the  definition  of  "Tribal  lands";  and 

3.  The  process  in  the  regulations  which  limits  the  ability  of 
Indian  tribes  and  Native  Hawaiian  organization  to  assert  their 
ownership  and  control  interest  in  imbedded  materials  on  a timely 
basis . 


Our  detailed  comments  on  these  issues  and  others  follow: 


Section  10.2  Definitions 


1.  The  statutory  definition,  25  U.S.C.  3001(7),  refers  to 
services  provided  bv  the  United  States  to  Indians  by  reason  of 
their  status,  not  merely  to  services  provided  bv  the  Department  of 
the  Interior.  In  the  Guidelines  which  you  previously  issued,  you 
recognized  that  in  addition  to  the  list  of  federally-recognized 
tribes  maintained  by  the  Bureau  of  Indian  Affairs,  "other' Federal 
agencies  also  offer  benefits  specifically  to  Indians."  Yet,  in 
this  draft  you  have  now  effectively  limited  the  definition  to  those 
tribes  which  are  served  by  the  Bureau  of  Indian  Affairs.  A recent 
Federal  District  Court  case  has  in  fact  interpreted  the  NAGPRA  more 
broadly,  in  accordance  with  your  original  approach  in  the 
guidelines.  Abenaki  Nation  of  Mississauoi.  et  al.  v . Hughes,  et 
al . . 20  Indian  Law  Reporter  3001  (Fed.  Dist. Ct . , Vt.  1992).  The  new 
language  should  be  deleted  and  replaced  with  language  which 
achieves  the  same  purpose  as  that  required  by  NAGPRA  and  suggested 
in  your  original  guidelines. 

2.  The  definition  of  "traditional  religious  leader"  appears 
to  have  left  out  the  words  "means  an  individual"  before  the  word 
"who" 


3.  The  definitions  in  subsection  10.2(b)  clearly  reflect  a 
considerable  effort  to  integrate  statutory  language  and  legislative 
history.  We  urge  that  the  definitions  be  retained  unchanged  in  the 
final  draft  of  the  regulations,  except  for  a technical  change  to 
"human  remains"  as  follows:  the  word  "there"  should  be  the  word 
"they" . 

4.  The  definition  of  "tribal  lands"  in  section  10.2(d) (2)  is 
directly  at  odds  with  the  statute.  The  statutory  definition 
includes  "all  lands  within  the  exterior  boundaries  of  any  Indian 
reservation."  There  is  no  exclusion  for  privately  owned  lands. 
Congress'  unambiguous  decision  to  include  all  lands  within  a 
reservation's  boundaries  as  tribal  land  for  the  purposes  of  this 
statute  should  not  (and  .cannot)  be  undone  through  the  regulatory 
process.  Where  a statute  is  unambiguous  on  its  face,  that  language 
must  ordinarily  be  considered  to  be  conclusive.  See,  e . a . , United 
States  v.  Turkette.  101  S.Ct.  2524  (1981).  Moreover,  your 
assertion  that  legislative  history  supports  your  proposed 
regulation  is  somewhat  bewildering.  The  only  reference  in  the 
legislative  history  to  this  definition  is  in  the  House  Interior  and 
Insular  Affairs  Committee  Report,  wherein  it  was  specifically 
noted,  at  15,  that  the  "term  'tribal  land'  is  for  purposes  of  this 
Act  only  and  may  be  inapplicable  in  other  circumstances"  — the 
inference  being  that  this  definition  is  somewhat  broader  than  the 
definitions  used  in  some  other  contexts. 

In  fact,  landowners  do  not  "own"  human  remains  and  funerary 
objects  imbedded  in  the  ground.  Under  the  common  law,  the 
landowner  holds  remains  and  objects  in  trust  for  the  next  of  kin. 
See  Trope  and  Echo-Hawk,  "The  Native  American  Graves  Protection  and 
Repatriation  Act:  Background  and  Legislative  History" , 24 


Ariz.St.L.J.  35,  47-48  (1992).  For  many  tribes,  including  the 
Pawnee,  tribal  grave  sites  are  located  on  land  within  reservation 
boundaries  which  is  no  longer  owned  by  the  tribe  (through  no  fault 
of  the  tribe  itself)  . Excluding  grave  sites  on  those  lands  from 
the  tribal  consent  provision  would  have  a substantial  adverse 
impact  upon  those  tribes.  Indeed,  the  United  States  Supreme  Court 
has  o'n  numerous  occasions  recognized  inherent  tribal  jurisdiction 
over  non-Indians  where  the  conduct  involved  "threatens  or  has  some 
direct  effect  upon  the... health  and  welfare  of  the  tribe",  see, 
e . q . , South  Dakota  v.  Bourland,  61  U.S.L.W.  4632,  4637  (1993),  and 
has  suggested  that  protecting  areas  on  the  reservation  which  are  of 
critical  cultural  and  spiritual  value  to  the  tribe  is  directly 
related  to  the  health  and  welfare  of  the  tribe.  Brendale  v. 
Conf erderated  Yakima  Indian  Nation,  492  U.S.  408,  454  (1989). 
Moreover,  whether  or  not  inherent  tribal  sovereignty  provides 
tribes  with  the  right  to  exercise  authority  over  grave  sites, 
clearly  Congress  has  the  right  to  recognize  such  authority.  See, 
e.g.  . United  States  v.  Mazurie . 419  U.S.  544,  556-558  (1975). 
Given  this  legal  and  factual  underpinning,  Congress  concluded  that 
private  lands  within  reservation  boundaries  ought  to  be  included  in 
the  category  of  tribal  lands  in  the  context  of  NAGPRA,  even  if  this 
might  not  be  the  case  in  some  other  contexts. 

5.  The  control  and  possession  definitions  (sections 
10.2(e)(5)  and  (6)),  are  simply  inappropriate.  Specifically,  to 
link  possession  with  a cognizable  legal  interest  of  the  sort 
described  could  create  a rather  large  loophole  by  which  significant 
numbers  of  items  possessed  and  displayed  by  museums  on  a long-term 
basis  could  not  be  said  to  be  "possessed"  by  them  within  the 
meaning  of  that  term  in  the  regulations.  The  definitions 
essentially  change  the  statutory  standard  from  "possess  or  control" 
to  "have  a legal  interest  in".  As  noted  by  the  Society  of  American 
Archaeology  in  its  comments,  it  is  questionable  under  the  common 
law  whether  museums  "have  a legal  interest  in"  human  remains 
sufficient  to  do  anything  with  them.  The  terms  "possession"  and 
"control"  should  be  given  their  ordinary  and  customary  meaning  in 
the  regulations.  The  takings  exception  recognized  in  25  U.S.C. 
3001  (13)  is  the  protective  device  for  ensuring  that  the  temporary 
possession  of  items  by  museums  does  not  result  in  an  illegal 
transfer.  The  "possession"  and  to  a lesser  extent  "control" 
definitions  cannot  be  used  to  achieve  this  purpose  and  would 
contravene  the  statutory  scheme. 

Section  10.3  - Intentional  Excavations 

By  itself,  there  is  nothing  objectionable  about  these 
provisions.  However,  when  read  in  concert  with  other  sections  of 
the  regulations,  such  as  sections  10.5  and  10.6,  the  process 
created  is  problematic.  We  will  address  those  issues  in  comments 
to  those  sections  which  create  the  problem. 
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Section  10.4 


Inadvertent  Discoveries 


1.  Section  10.4(c)  (3)  provides  for  notice  to  Indian  tribes 
which  aboriginally  occupied  the  land  in  question,  if  known.  The 
NAGPRA  contains  no  such  limitation  and  this  should  be  deleted. 
Claims  based  upon  aboriginal  land  were  limited  by  25  U.S.C. 
3002(a)(2)(C)  to  those  claims  confirmed  by  the  Indian  Claims 
Commission  or  United  States  Court  of  Claims,  as  opposed  to 
generalized  proofs  concerning  aboriginal  possession,  specifically 
to  make  it  easier  for  archeologists  and  others  who  might  have  cause 
to  excavate  a site  to  know  exactly  which  tribes  would  have  an 
interest  in  any  given  site  based  upon  aboriginal  land  title. 
Indeed,  there  are  maps  of  the  United  States  which  show  exactly 
which  land  areas  have  been  the  subject  of  successful  court  actions 
based  upon  aboriginal  title  and  these  maps  have  been  provided  to 
the  Office  of  the  Department  Consulting  Archeologist.  Thus,  those 
engaged  in  projects  on  Federal  land  ought  to  be  required  to  know 
which  tribes  should  receive  notice  based  upon  aboriginal  title  and 
to  provide  those  tribes  with  notice. 

2.  Section  10.4(e)  allows  for  the  resumption  of  activities  in 
less  than  3 0 days  after  the  inadvertent  discovery  of  human  remains 
or  cultural  items  where  an  agreement  is  signed.  The  statute  does 
not  provide  for  this.  We  have  no  problem  with  including  such  a 
provision,  however,  if  it  were  to  provide  for  the  resumption  of 
activity  only  in  the  case  where  agreement  is  reached  as  to  how  to 
avoid  disturbance  of  the  site  altogether  through  the  development  of 
an  alternative  plan  for  the  project. 

Section  10.5  - Consultation 

1.  Tribal  access  to  information  in  section  10.5(c)  is 
limited.  For  example,  for  tribes  to  be  able  to  adequately  consult, 
it  is  essential  that,  at  a minimum,  they  specifically  receive 
information  about  the  proposed  activity,  the  nature  of  the  items 
that  appear  to  be  involved  and  the  general  location  of  the  items. 

2.  The  written  plan  of  action  developed  by  the  federal  agency 
official  pursuant  to  section  10.5(e)  should  specifically  include  a 
determination  as  to  whether  the  items  should  be  unearthed  in  the 
first  instance,  especially  where  a tribe,  lineal  descendant  or 
traditional  religious  leader  specifically  requests  that  a site  not 
be  disturbed. 

Moreover,  it  must  be  required  in  this  regulation  that  the  plan 
developed  take  fully  into  account  the  determinations  of  an  Indian 
tribe  or  a lineal  descendant  where,  in  the  words  of  Senator  McCain, 
the  ownership/control  interest  is  "known  or  readily  ascertainable". 
See  136  Fed. Reg.  S17176  (daily  ed.  October  26,  1990).  The 
regulations  should  provide  that  in  cases  of  intentional  excavation 
not  incidental  to  developmental  activity,  the  tribal  determination 
should  be  dispositive  where  ownership  or  control  is  known  or 
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readily  ascertainable.  In  the  context  of  inadvertent  discovery, 
where  excavation  may  be  indicated  by  reason  of  a construction 
project  of  some  sort,  Congress  contemplated  that  "under  this 
section,  Indian  tribes  and  Native  Hawaiian  organizations  would  be 
afforded  30  days  in  which  to  make  a determination  as  to  the 
appropriate  disposition  for  these  human  remains  and  objects."  See 
Senate  Report  No.  473,  101st  Cong.,  2d  Sess.  at  10;  136  Fed. Reg. 
S 17 17 6 (daily  ed.  October  26,  1990)  (statement  of  Senator  McCain). 
Thus,  while  the  statute  authorizes  more  of  a balancing  of  interests 
in  terms  of  excavation  itself  when  inadvertent  discovery  is 
involved,  an  Indian  tribe  whose  interest  is  known  or  readily 
ascertainable  was  recognized  by  Congress  as  having  the  right  to 
make  determinations  as  to  disposition  during  the  30  day  period. 

It  should  be  emphasized  that  where  cultural  affiliation  is  not 
clear  or  readily  ascertainable,  the  statute  recognizes  an  ownership 
or  control  interest  in  a tribe  with  an  adjudicated  aboriginal  claim 
to  land  where  the  grave  site  is  located.  In  the  absence  of  a tribe 
with  a clear  interest  based  upon  cultural  affiliation,  the 
aboriginal  tribe  would  appropriately  have  the  right  to  make  the 
aforesaid  determination  --  although  where  there  is  a significant 
chance  that  some  other  tribe  may  ultimately  have  a superior  claim, 
perhaps  the  regulations  might  make  some  accommodation  for  this 
possibility  and  prevent  the  aboriginal  tribe  from  taking  any  action 
which  would  irreparably  destroy  the  interests  of  another  tribe  who 
might  have  a superior  interest  (which  is  exceedingly  unlikely  with 
or  without  such  a regulatory  restriction) . 

This  understanding  that  tribes  would  be  exercising  authority 
during  the  30-day  period  after  inadvertent  discovery  is  not 
reflected  in  these  regulations  at  all.  Indeed,  just  the  opposite 
is  reflected.  The  regulations  would  limit  tribal  ability  to  assert 
ownership  or  control  for  a substantial  period  of  time.  The  written 
plan  assumes  the  right  of  an  excavator  to  perform  various  analyses 
in  regard  to  the  items  unearthed  during  an  indeterminate  period 
before  the  remains  or  objects  are  "disposed  of  in  accordance  with 
their  ownership".  Sections  10.5(e)(4),  (5)  and  (9).  Moreover, 
while  sections  10.3(b)(3)  and  10.5(e)(9)  recognize  that  items  must 
be  disposed  of  consistent  with  tribal  ownership  interest,  they  do 
not  make  reference  to  any  requirement  that  the  treatment  of  the 
items  be  consistent  with  that  interest.  In  addition,  section 
10.6(c)  builds  a delay  into  the  process  of  recognizing  ownership  or 
control  which  exceeds  30  days.  Thus,  even  where  it  may  be  fairly 
clear  which  tribe (s)  has  ownership  or  control  over  items,  the 
current  regulations  do  not  recognize  any  right  of  a tribe,  aside 
from  notice  and  consultation,  which  arises  from  this  ownership  or 
control  interest  until  long  after  decisions  are  made  about 
excavation  and  excavation  occurs. 

These  provisions  reflect  a clear  bias  toward  excavation, 
analysis  and  recordation  of  imbedded  materials,  which  may  or  may 
not  be  the  appropriate  course  in  any  given  instance,  especially 
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since  common  law  disfavors  exhumation  of  the  dead  and  NAGPRA  was 
meant  in  part  to  bring  the  treatment  of  Indian  graves  in  line  with 
the  treatment  of  the  grave  sites  of  others. 

>In  addition,  these  provisions  in  toto  suggest  an  exceedingly 
narrow  view  of  what  an  ownership/control  interest  in  imbedded  items 
encompasses  — a narrow  interpretation  which  was  not  contemplated 
by  Congress. 

Section  10.6  - Ownership 

! 

This  section  generally  tracks  the  statutory  requirements, 
although  its  application  is  problematic  because  of  the  procedures 
created  by  this  bill,  as  discussed  above.  We  have  two 
recommendations : 

1.  It  should  be  made  clear  that  Section  10.6(c)  does  not 
preclude  Indian  tribes  whose  ownership  or  control  over  certain 
remains  or  objects  is  known  or  readily  ascertainable  from 
exercising  decision-making  authority  in  terms  of  the  treatment  or 
disposition  of  imbedded  items  during  the  period  of  time  prior  to 
final  publication.  (See  comments  to  section  10.5(e)  above) 
Moreover,  this  section  should  include  a requirement  that 
publication  occur  within  7 days  after  the  determination  of  which 
tribe  has  ownership  and  control  rights.  This  recommendation  is 
made  for  the  same  reasons  specified  above  — to  ensure  that  full 
tribal  ownership  or  control  interest  can  be  asserted  at  the 
earliest  possible  point  .in  time. 

2.  This  section  should  specify  that,  unless  it  can  be  readily 
ascertained  that  it  is  probable  that  some  other  tribe  will  have  a 
superior  claim  to  the  remains  and  objects  in  question,  an  Indian 
tribe  whose  claim  is  based  upon  aboriginal  land  title  should  be 
considered  the  tribe  with  the  ownership  and  control  interest  during 
the  period  immediately  after  discovery  (see  comments  to  section 
10.5(e)  above).  Any  uncertainty  about  cultural  affiliation  must 
not  be  used  to  delay  the  exercise  of  decision-making  authority  over 
these  objects  by  an  Indian  tribe  with  a claim  based  upon  aboriginal 
land  title. 

Section  10.8  - Summaries 

1.  Section  10 . 8 (d) ( 1) ( ii)  provides  that  consultation  should 
occur  with  "traditional  religious  leaders  identified  by  Indian 
tribes".  In  many  cases,  this  is  appropriate.  However,  in  some 
tribes,  there  is  a schism  between  the  tribal  government  and 
traditional  religious  leaders.  This  was  one  reason,  though 
certainly  not  the  only  reason,  why  the  statute  specifically  refers 
to  such  leaders  separately  from  tribes.  Museums  and  federal 
agencies  should  specifically  be  required  to  consult  with  all 
traditional  religious  leaders  known  to  them  who  meet  the  definition 
provided  in  the  regulations. 
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2 . Although  the  requirement  that  consultations  begin  no  later 
than  the  completion  of  the  summary  in  section  10.8(2)  is  consistent 
with  the  statute,  it  would  be  consistent  with  congressional  intent 
to  encourage  museums  to  consult  at  the  earliest  possible  date, 
since  Congress  clearly  intended  to  facilitate  maximum  cooperation 
through  the  enactment  of  NAGPRA. 

3.  Section  10.8(d)(4)  requires  museums  and  federal  agencies 
to  request  certain  information  from  tribes,  including  kinds  of 
cultural  items  considered  to  be  sacred  or  objects  of  cultural 
patrimony,  and  names  and  appropriate  methods  of  contacting 
traditional  religious  leaders.  In  some  tribes,  it  may  be 
difficult,  inappropriate  or  sacriligeous  to  provide  this 
information  in  this  manner.  In  some  cases,  for  example,  the  only 
appropriate  way  to  identify  objects  might  be  through  actual  visual 
observation  of  specific  objects.  We  believe  that  this  section 
should  be  restructured  to  focus  upon  requirement. (iv).  The  most 
productive  and  appropriate  procedure  would  be  to  contact  the  tribe 
to  determine  how  the  consultation  should  occur,  given  the  extreme 
sensitivity  in  regard  to  these  matters.  The  consultation  could 
include  the  other  current  elements  of  this  section  if  the  tribe 
concluded  that  this  was  appropriate. 

4.  Section  10.8(e)  requires  Federal  Register  notice  before 
unassociated  funerary  objects,  sacred  objects  and  cultural 
patrimony  can  be  repatriated.  This  introduces  an  unnecessary 
bureaucratic  delay  in  the  repatriation  of  cultural  items  which  did 
not  exist  prior  to  the  . enactment  of  NAGPRA  and  does  not  exist 
currently.  In  those  cases  where  museums  or  agencies  and  tribes 
agree  on  repatriation,  it  can  currently  occur  immediately  (and 
sometimes  does)  . It  certainly  was  not  the  intent  of  Congress  to 
delay  repatriation  when  it  enacted  NAGPRA.  See  2 5 U.S.C.  3 009. 
Moreover,  such  a publication  requirement  is  not  necessary  to 
protect  museums  from  liability.  25  U.S.C.  3005(f)  protects  against 
such  liability.  In  addition,  the  requirement  of  an  object-by- 
object list  to  be  disclosed  publically,  including  sacred  objects, 
may  violate  the  precepts,  of  some  tribal  religions.  Finally,  such 
a provision  is  not  likely  to  be  of  much  benefit  to  competing 
claimants.  Unless  tribes  are  scrupulously  monitoring  the  Federal 
Register  and  are  prepared  to  react  immediately  (often  not  the  case 
in  this  sensitive  area),  the  notice  is  of  little  value.  To -the 
extent  the  intent  of  this  section  is  to  protect  competing 
claimants,  a requirement  that  a federal  agency  or  museum  directly 
notify  any  Indian  tribe  which  the  museum  or  agency  has  a specific 
reason  to  believe  may  have  an  interest  in  the  materials  ought  to  be 
more  than  adequate  for  the  purposes  of  due  process.  Such  a notice 
should  be  sent  out  immediately  upon  receipt  of  the  repatriation 
request  so  as  to  not  delay  repatriation  unnecessarily. 

Section  10.9  - Inventories 

1.  Section  10 . 9 (b) ( 1) ( ii)  again  provides  that  consultation 


7 


should  occur  with  "traditional  religious  leaders  identified  by 
Indian  tribes".  As  discussed  previously,  we  believe  that  museums 
and  federal  agencies  should  be  specifically  required  to  consult 
with  all  traditional  religious  leaders  known  to  them  who  meet  the 
definition  provided  in  the  regulations. 

2.  The  consultation  provision  in  section  10.9(b)(2)  permits 
too  much  of  a delay  in  the  commencement  of  that  process.  There  is 
no  reason  to  delay  the  commencement  of  consultation  until  efforts 
to  determine  cultural  affiliation  occur.  Tribes  and  traditional 
leaders  can  be  helpful  in  many  respects  in  addition  to  aiding  in 
the  determination  of  cultural  affiliation.  For  example,  the 
identification  of  certain  associated  funerary  objects  might  be 
enhanced  by  their  involvement.  Since  a major  purpose  of  the 
legislation  was  to  encourage  cooperation  and  the  statute  as  drafted 
provides  you  with  considerable  discretion  in  regard  to  promulgating 
rules  pertaining  to  consultation  in  the  inventory  process,  the 
regulations  should  require  that  consultation  commence  at  the 
earliest  possible  moment  in  that  process. 

3.  Section  10.9(b)(4)  is  similar  to  section  10.8(d)(4)  and 
the  same  comments  apply.  The  nature  of  consultation  must  be 
tribally  driven,  if  it  is  to  be  sensitive  and  successful. 

4.  We  are  concerned  that  the  documentation  specified  in 
section  10.9(c)  not  be  so  onerous  as  to  delay  completion  of  the 
inventories.  If  museums  object  to  certain  requirement  specified  as 
too  burdensome,  we  would  recommend  that  they  be  deleted,  so  long  as 
they  do  not  compromise  the  ability  of  tribes  to  utilize  the 
inventory  to  identify  specific  remains  and  objects  in  which  they 
may  have  an  interest. 

5.  Section  10.9(d)  could  be  interpreted  in  a manner  not 
totally  consistent  with  the  requirements  of  25  U.S.C. 
3003(d)(2)(C).  That  section  requires  that  the  inventory  not  only 
identify  those  remains  and  objects  identified  as  culturally 
affiliated  and  those  that  are  not,  but  also  that  the  inventory 
identify  those  which  "are  not  clearly  identifiable  as  culturally 
affiliated,  but  which,  given  the  totality  of  the  circumstances 
surrounding  acquisition  of  the  remains  or  objects,  are  determined 
by  a reasonable  belief  to  be  remains  or  objects  culturally 
affiliated  with  the  Indian  tribe  or  Native  Hawaiian  organization." 
It  might  be  clearer  if  the  regulations  were  to  require  that 
inventories  clearly  identify  this  third  category  of  remains  and 
objects  separately,  rather  than  merging  the  category  into  the  list 
of  culturally  affiliated  items. 

6.  Section  10.9(e) (5)  should  specifically  recognize  the  right 
of  Indian  tribes  to  receive  all  of  the  information  specified  in 
section  10.9(c) . 

7.  Section  10.9(e)(6)  should  reference  only  those  remains  or 


8 


objects  "that  cannot  be  identified  as  affiliated  with  a particular 
Indian  tribe  or  tribes".  It  may  be  that  in  some  cases,  remains  or 
objects  will  be  identified  as  belonging  a group  of  tribes  without 
a determination  being  made  as  to  which  particular  tribe  is 
affiliated.  In  such  cases,  tribes  might  collectively  choose  to 
pursue  those  objects  and  the  regulations  should  reflect  this 
possibility . 

8.  Section  10.9(f)  should  be  strengthened  by  making  clear 
that  federal  funding  is  not  a prerequisite  for  completion  of  an 
inventory . 

Section  10.10  - Repatriation 

This  section  is  woefully  out  of  compliance  with  the  statutory 
requirements  in  several  critical  respects: 

1.  Section  10 . 10 (a)  (1)  ( ii)  provides  that  one  criteria  that 
must  be  met  before  an  unassociated  funerary  object,  sacred  object 
or  object  of  cultural  patrimony  is  repatriated  is  that  the  cultural 
affiliation  of  the  object  is  "established ...  through  the  summary, 
consultation  and  notification  process."  This  ignores  the  sections 
of  the  bill  which  allow  for  repatriation  claims  to  be  made  outside 
of  that  process  and  the  section  which  does  not  require  a showing  of 
cultural  affiliation  in  the  case  of  sacred  objects  and  objects  of 
cultural  patrimony.  Failure  to  specifically  recognize  these 
sections  could  give  rise  to  voluminous  litigation,  contrary  to  the 
explicit  provisions  of  the  Act  and  the  purpose  of  the  Act  to 
facilitate  cooperation.  25  U.S.C.  3005(a)(4)  provides  that 
unassociated  funerary  objects  shall  be  returned  when  an  Indian 
tribe  or  Native  Hawaiian  organization  can  show  by  a preponderance 
of  the  evidence  that  it  is  culturally  affiliated  (assuming  that  the 
scientific  study,  right  of  possession  and  conflicting  claims 
exceptions  do  not  apply).  25  U.S.C.  3005(a)(5)  provides  that 
sacred  objects  and  cultural  patrimony  must  be  returned  upon  a 
showing  that  the  lineal  descendant,  Indian  tribe  or  Native  Hawaiian 
organization  or  a member-  of  the  tribe  or  organization  (where  there 
is  no  lineal  descendant)  previously  owned  or  controlled  the  object 
(provided  the  above  exceptions  do  not  apply)  . Currently  the 
regulations  only  incorporate  25  U.S.C.  3005(a)  (1)  and  (2)  which  are 
separate  subsections  which  deal  with  repatriation  through  "'the 
summary  and  inventory  processes.  25  U.S.C.  3005(a) (4)  and  (5)  were 
specifically  added  to  the  bill  by  the  House  of  Representatives  to 
make  clear  that  rights  of  repatriation  could  be  established 
independently  of  those  processes  and  this  must  be  reflected  in  this 
section  of  the  regulations. 

2.  Section  10 . 10 (a) ( 1) (iii)  should  read  "tribe  or  tribes"  to 
reflect  the  fact  that  tribes  may  bring  joint  claims  for  certain 
items . 

3.  The  requirement  in  Section  10.10(a)(3)  that  repatriation 
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occur  within  90  days  of  receipt  of  a request  is  acceptable,  but  we 
have  the  same  objections  to  the  Federal  Register  requirement  as 
specified  in  our  comment  to  Section  10.8(e). 

>4.  Section  10.10(b)  (1)  (ii)  requires  that  cultural  affiliation 
be  reasonably  traced  "through  the  inventory  and  consultation 
process".  As  stated  in  the  comment  to  section  10.10(a)  (1)  (ii) 
above,  NAGPRA  did  not  intend  this  process  to  be  the  sole  means  for 
materials  to  be  repatriated.  Where  an  Indian  tribe  or  Native 
Hawaiian  organization  can  independently  show  cultural  affiliation 
pursuant  to  25  U.S.C.  3005(a)(4),  repatriation  is  required,  unless 
the  scientific  study  or  conflicting  claims  exceptions  applies.  It 
is  essential  that  this  be  recognized  in  the  regulations.  Moreover, 
this  section  should  refer  to  "Indian  Tribe  or  tribes"  to  reflect 
the  fact  that  tribes  may  bring  joint  claims  for  certain  items. 

5.  Section  10.10(b)(2)  precludes  repatriation  until  30  days 
after  publication  of  inventory  completion  in  the  Federal  Register. 
This  restriction  is  so  utterly  contrary  to  the  intent  of  the  Act 
and  even  the  practice  of  most  museums  since  the  Act  has  passed, 
that  it  is  astounding  to  us  that  such  a restriction  could  be 
proposed.  As  noted  above,  there  is  an  independent  right  to 
repatriation  aside  and  apart  from  repatriation  rights  established 
pursuant  to  the  inventory.  Moreover,  25  U.S.C.  3009  (1)  (A) 
specifically  states  that  "Nothing  in  this  Act  shall  be  construed  to 
limit  the  authority  of  any  Federal  agency  or  museum  to  return  or 
repatriate  Native  American  cultural  items  to  Indian  tribes,  Native 
Hawaiian  organizations  and  individuals."  Yet,  this  is  exactly  what 
this  regulation  would  do.1  In  view  of  the  fact  that  inventories 
need  not  be  completed  until  November  16,  1995  (25  U.S.C. 
3003  (b)(1)(B))  and  extensions  can  be  granted  for  good  cause  (25 
U.S.C.  3003(c)),  this  section  would  prevent  any  repatriation  of 
human  remains  and  associated  funerary  objects  for  years.  It  is 
hard  to  imagine  a provision  less  consistent  with  the  intent  of 
Congress.  There  are  no  due  process  concerns  that  could  possibly 
justify  such  a restriction.  A simple  notice  procedure  where  there 
is  direct  knowledge  of  a possible  competing  claimant  ought  to  be 
more  than  enough  to  satisfy  due  process  as  specified  above. 

5.  By  omitting  an  explicit  statutory  requirement,  the  so- 
called  "taking"  exception  to  repatriation  in  section  10. 10  (g-)  (3) 
could  lead  to  unduly  restrictive . repatriation  procedures  contrary 
to  the  statute.  The  statute  expressly  provides  for  otherwise 
applicable  law  on  "right  of  possession"  to  apply  only  where  an 


1 The  Senate  Committee  Report  on  NAGPRA  (Senate  Report  473, 
101st  Cong.,  2d.  Sess . ) at  12,  specifically  contemplated  that 
notice  of  culturally  affiliated  objects  would  be  provided 
throughout  the  summary  and  inventory  processes.  Obviously,  this  is 
additional  evidence  that  Congress  did  not  intend  to  halt 
repatriation  until  after  inventories  were  completed. 
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application  of  that  definition  would  result  in  a taking  "as 
determined  by  the  United  States  Claims  Court  pursuant  to  28  U.S.C. 
1491. " (emphasis  added) . When  this  compromise  was  inserted  at  the 
Justice  Department's  insistence,  the  understanding  was  that  such  an 
exception  to  the  application  of  the  "right  of  possession" 
definition  would  occur  only  as  a result  of  a litigated 
determination  that  a taking  would  result.  Thus,  a museum  or 
federal  agency  cannot  decide  on  its  own  not  to  repatriate  where  a 
taking  issue  may  be  present;  rather  the  party  that  believes  that 
its  property  would  be  the  subject  of  an  unconstitutional  taking 
must. successfully  litigate  that  question  in  court  in  order  for  this 
exception  to  attach. 

6.  Section  10.10(d)  ought  to  read  "Indian  Tribe  or  tribes"  to 
reflect  the  fact  that  tribes  may  bring  joint  claims  for  certain 
items . 

7.  It  would  be  useful  to  include  a provision  in  this  section 
specifying  the  types  of  evidence  available  to  demonstrate  prior 
ownership  or  control  and  right  of  possession  similar  to  the 
standard  laid  out  in  section  10.14(d).  Congress  clearly  intended 
that  determinations  under  this  Act  should  be  based  upon  all 
available  evidence  — with  a decision-making  body  obviously  having 
the  right  to  weigh  the  probity  of  different  types  of  evidence 
introduced  before  it.  By  confirming  this  in  the  regulations, 
future  legal  disputes  can  be  minimized  — which  ought  to  be  a major 
purpose  of  these  regulations  given  Congress'  preference  for 
cooperation  rather  than  confrontation. 

8.  We  are  concerned  that  the  documentation  specified  in 
section  10.10(e)  not  be  so  onerous  as  to  delay  repatriation.  This 
section  should  be  modified  to  make  this  clear. 

Section  10.14  - Lineal  Descent  and  Cultural  Affiliation 


1.  All  references  in  section  10.14(c)  should  read  "Tribe  or 
tribes"  to  reflect  the  fact  that  tribes  may  bring  joint  claims  for 
certain  items. 

2.  Section  10.14(c)(2)  contains  standards  for  identifying  an 
identifiable  earlier  group  which  are  vague  and  could  be--  too 
limiting.  We  believe  that  rather  that  stating  that  "Evidence  to 
support  this  requirement  must...",  the  section  should  read 
"Evidence  to  support  this  requirement  may  include,  but  not  be 
limited  to,  evidence  that..."  Without  this  change,  each 
repatriation  request  and  determination  will  require  massive 
documentation  which  was  not  the  intent  of  Congress.  This  will 
frustrate  repatriation  and  lead  to  confrontation,  not  cooperation, 
again  contrary  to  the  purpose  of  the  NAGPRA. 

3.  Section  10.14(c)(3)  appears  to  establish  an  additional 
requirement  not  contemplated  by  Congress,  namely  that  a present  day 
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Indian  tribe  be  identified  from  prehistoric  to  historic  times  to 
the  present  as  descending  from  the  earlier  group.  In  the  original 
Senate  version  of  the  NAGPRA,  the  bill  required  that  "continuity" 
be  shown.  The  definition  currently  in  the  NAGPRA,  which  does  not 
include  the  "continuity"  language,  was  adopted  after  negotiation  by 
interested  parties,  at  the  insistence  of  the  Native  American 
participants.  This  change  was  made  to  avoid  the  types  of  problems 
which  have  been  experienced  in  the  Federal  Acknowledgment  Process 
whereby  small  gaps  in  documentation  have  been  grounds  to  deny 
recognition.  House  Report  No.  877,  101st  Cong.,  2d.  Sess.  at  14, 
explained  the  "cultural  affiliation"  requirement  as  follows: 

[The  requirement]  is  intended  to  ensure  that  the  claimant  has 
a reasonable  connection  with  the  materials ...[ I ] t may  be 
extremely  difficult,  in  many  instances,  for  claimants  to  trace 
an  item  from  modern  Indian  tribes  to  prehistoric  remains 
without  some  reasonable  gaps  in  the  historic  or  prehistoric 
record.  In  such  instances,  a finding  of  cultural  affiliation 
should  be  based  upon  an  overall  evaluation  of  the  totality  of 
the  circumstances  and  evidence  pertaining  to  the  connection 
between  the  claimant  and  the  material  being  claimed  and  should 
not  be  precluded  solely  because  of  some  gaps  in  the  record. 

This  language  should  be  incorporated  into  the  regulations.  As  they 
now  read,  they  could  easily  be  interpreted  as  more  restrictive  than 
was  intended  by  Congress . 

4.  Sections  10.14(d)  and  (e)  should  both  refer  to  "Tribe  or 
tribes"  to  reflect  the  fact  that  tribes  may  bring  joint  claims  for 
certain  items . 

Section  10.15  - Repatriation  Limitations  and  Remedies 

1.  The  sentence  in  section  10.15(a)  which  begins  "If  there  is 
more  than  one  claimant"  ought  to  end  with  the  phrase  "unless  the 
claimants  agree  upon  the  disposition". 

2.  Section  10.15(c)  provides  that  administrative  remedies  are 
not  exhausted  until  a written  claim  for  repatriation  has  been 
denied  by  the  responsible  museum  or  federal  agency.  We  have  no 
problem  with  this  in  general,  except  that  there  must  be  a-  time 
limit  placed  upon  the  museum  or  agency  decision-making  process. 
Otherwise,  the  right  to  legal  recourse  could  be  thwarted  simply  by 
a museum  or  federal  agency  not  making  a decision.  As  other 
sections  of  the  regulations  require  repatriation  within  90  days  of 
a request,  a 90-day  limitation  upon  museums  and  agencies  would  make 
sense  here  as  well. 

In  drafting  these  regulations,  we  urge  you  to  keep  in  mind 
that  the  NAGPRA  is,  first  and  foremost,  human  rights  legislation 
based  upon  the  principle  of  the  right  of  Native  peoples  to  group 
self-determination.  It  must  be  interpreted  to  advance  the  goals  of 
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Congress  to  facilitate  the  rights  of  Native  peoples  to  repatriate 
their  remains  and  cultural  items,  while  at  the  same  time  promoting 
cooperation  between  museums,  agencies,  Indians,  Alaska  Natives  and 
Native  Hawaiians.  Unnecessary  bureaucratic  requirements  which 
undercut  key  statutory  provisions  must  be  eliminated  from  this 
draft  to  ensure  that  the  regulations  implement  both  the  letter  and 
spirit  of  the  NAGPRA  as  intended  by  Congress  when  it  enacted  this 
remedial  legislation. 

We  have  tried  to  comment  on  these  regulations  as 
comprehensively  as  possible.  Please  understand,  however,  that 
there  may  be  comments  from  others  (or  future  issues  that  arise) 
that  reveal  other  problems  with  the  regulations,  and  that  we  do  not 
intend  these  comments  to  be  viewed  as  exhaustive. 

Thank  you  for  the  opportunity  to  submit  these  comments. 

Sincerely, 


~F7 

Jack  F.  Trope 

Attorney  for  the  American 
Indian  Ritual  Object 
Repatriation  Foundation, 
Association  on  American  Indian 
Affairs  and  the  Cultural 
Committee  of  the  Sisseton- 
Wahpeton  Sioux  Tribe 


Cu^'/C. 


Walter  R.  Echo-Hawk  (j~ 

Attorney  for  the  Native 

American  Rights  Fund,  the 
Morning  Star  Institute  and  the 
Pawnee  Indian  Tribe  of  Oklahoma 


cc:  NAGPRA  Review  Committee 
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POST  OFFICE  BOX  151 
HOMINY.  OKLAHOMA  74035 


918-885-2956 


FAX  918-885-4007 


July  27,  1993 


Dr.  Francis  P.  McManamon 
Departmental  Consulting  Archaeologist 
Archaeological  Assistance  Division 
National  Park  Service 
Box  37127 

Washington,  D.C.  20013 

Re:  Proposed  Rules  Implementing  the  Native  American  Graves 

Protection  and  Repatriation  Act.  Pub.  L.  No.  101-601 


Dear  Frank: 

Please  accept  these  comments  on  the  proposed  rules  to 
implement  the  Native  American  Graves  Protection  Act  (NAGPRA)  on 
behalf  of  Keepers  of  the  Treasures:  Cultural  Council  of  American 

Indians,  Alaska  Natives  and  Native  Hawaiians . Keepers  of  the 
Treasures  is  a national  intertribal  organization  founded  in  1991 
and  dedicated  to  supporting  and  assisting  the  preservation, 
maintenance  and  revitalization  of  the  cultural  lifeways  of 
American  Indians,  Alaska  Natives  and  Native  Hawaiians.  In  the 
first  annual  membership  meeting  of  Keepers  of  the  Treasures,  held 
at  San  Ildefonso  Pueblo  in  November  1991,  one  of  the  first 
resolutions  adopted  by  the  membership  called  for  the  expeditious 
development  of  regulations  to  faithfully  implement  the  Native 
American  Graves  Protection  and  Repatriation  Act. 

Tribal  cultures  and  religions  are  in  many  ways  inseparable, 
and  tribal  religious  beliefs  and  practices  relating  to  the 
treatment  of  the  dead  impose  profound  responsibilities  on  the 
living.  The  enactment  of  NAGPRA  culminated  years  of  efforts  by 
Indians  and  other  Native  people  to  secure  rights  under  federal  law 
to  protect  the  graves  of  our  ancestors  and  to  regain  custody  of 
the  remains  of  ancestors  and  sacred  objects  that  are  now  in  the 
possession  of  federal  agencies  and  museums.  While  the  enactment 
of  the  statute  was  a significant  step  toward  rectifying  the  long- 
standing practice  on  the  part  of  federal  agencies  and  the  museum 
community  of  mistreatment  of  the  remains  of  our  ancestors  and 
disrespect  for  our  religious  beliefs,  we  recognize  that  there  are 
other  steps  that  need  to  be  taken  if  the  promise  of  NAGPRA  for 
Indian  and  other  Native  people  is  to  be  fulfilled.  The  next  major 
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step  is  up  to  the  Department  of  the  Interior  through  the 
promulgation  of  regulations. 

We  find  it  quite  disturbing  that,  in  several  significant 
respects,  the  proposed  regulations  fail  to  faithfully  carry  out 
the  intent  of  Congress.  On  behalf  of  Keepers  of  the  Treasures,  we 
are  grateful  that  a comprehensive  letter  containing  specific 
comments  has  been  filed  by  Jack  Trope  and  Walter  Echo-Hawk  on 
behalf  of  the  American  Indian  Ritual  Object  Repatriation 
Foundation,  Association  on  American  Indian  Affairs,  Cultural 
Committee  of  the  Sisseton-Wahpeton  Tribe,  Morning  Star  Institute, 
Native  American  Rights  Fund  and  Pawnee  Indian  Tribe  of  Oklahoma. 
Keepers  of  the  Treasures  joins  in  each  of  the  specific  comments 
made  in  that  comment  letter.  As  stated  in  the  opening  paragraph 
of  that  letter,  three  of  the  most  important  objections  to  the 
proposed  regulations  are: 

1 . The  prohibition  of  repatriation  until  after  inventories 
have  been  completed  and  the  failure  to  recognize  an 
independent  right  to  repatriation; 

2.  The  narrowing  of  the  definition  of  "Tribal  lands";  and 

3.  The  process  in  the  regulations  which  limits  the  ability 
of  Indian  tribes  and  Native  Hawaiian  organizations  to 
assert  their  ownership  and  control  interest  in  imbedded 
materials  on  a timely  basis. 

With  respect  to  the  definition  of  "tribal  lands,"  as  I 
conveyed  to  you  and  other  representatives  of  the  National  Park 
Service  in  Phoenix,  Arizona,  at  the  first  consultation  meeting 
with  tribal  representatives  on  the  1992  amendments  to  the  National 
Historic  Preservation  Act  (NHPA)  , we  are  very  disturbed  that,  in 
apparent  defiance  of  the  express  language  of  NAGPRA,  the  proposed 
rules  would  exclude  private  lands  within  reservation  boundaries 
from  the  definition  of  the  term  "tribal  lands."  As  I explained 
then,  and  as  Jack  Trope  and  Walter  Echo-Hawk  have  explained  in 
their  comment  letter,  the  express  inclusion  of  private  lands 
within  reservations  in  the  term  "tribal  lands"  is,  in  part,  a 
recognition  of  the  common  law  principle  that  the  interred  remains 
of  human  beings  and  their  associated  funerary  materials  are  not 
subject  to  ownership.  Jack  and  Walter  have  explained  this  point 
well  in  their  comment  letter,  and  I concur  in  their  reasoning. 

I also  concur  with  their  point  that  this  is  a subject  matter 
that  is  within  the  scope  of  retained  tribal  sovereignty. 

Officials  within  the  Department  of  Interior  who  are  responsible 
for  the  preparation  of  the  final  rules  to  implement  NAGPRA  should 
be  well  aware  that  where  reservations  include  lands  that  are  now 
in  private  ownership,  this  situation  generally  has  arisen  as  a 
result  of  unilateral  action  on  the  part  of  the  federal  government 
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carrying  out  a policy  intended  to  force  Indian  people  to  give  up 
their  cultural  identities.  That  policy  has  long  since  been 
abandoned,  but  we  still  must  live  with  its  legacy.  It  would  be 
outrageous  for  the  Department  of  the  Interior  to  jeopardize 
inherent  tribal  sovereignty  with  respect  to  human  remains  and 
associated  funerary  objects  imbedded  in  private  lands  within 
reservation  boundaries  by,  in  effect,  changing  the  language  of  the 
statute . 

Thank  you  for  the  opportunity  to  submit  these  comments . On 
behalf  of  Keepers  of  the  Treasures,  I hope  that  you  and  others  who 
are  charged  with  the  preparation  of  the  final  rules  will  do  your 
best  to  faithfully  carry  out  the  intent  of  Congress  as  expressed 
in  this  important  legislation. 


Sincerely, 


Board  Member  and  Legal  Counsel 


Written  Testimony 
of 

Indian  Dispute  Resolution  Services.  Inc. 

Abstract  of  Issues:  Testimony  will  comment  on  some  matters  that 

may  be  controversial  in  the  course  of  implementing  NAGPRA  — 
given  the  very  different  cultural  values  and  priorities  of  the 
parties  involved  — and  it  will  address  the  need  for  a systematic 
approach  to  resolving  conflicts  through  negotiation  and  mediation 
services  and  training  instead  of  through  protracted,  acrimonious 
and  costly  court  battles. 

Distinguished  panel  and  members  of  the  audience,  thank  you  for 
the  opportunity  you  have  provided  us  and  others  to  present  our 
views  on  aspects  of  consultation  between  Indian  tribes  and 
federal  agencies. 

My  name  is  Eric  Enriquez  (Pomo) . I am  representing  the  Indian 
Dispute  Resolution  Services,  Inc.  where  I work  as  the  Training 
Coordinator  and  Information  Specialist.  IDRS  is  a non-profit 
Indian  organization  which  provides  training  workshops  in  conflict 
resolution.  We  also  provide  mediation,  arbitration  and  election 
monitoring  services. 

During  the  past  three  years,  we  have  trained  over  five  hundred 
Indian  leaders  throughout  the  country  in  negotiation  and 
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mediation  skills  and  processes. 


Several  weeks  ago,  we  trained  the  first  graduating  class  of 
mediators  who  now  have  the  requisite  expertise  and  cross-cultural 
sensitivity  to  help  resolve  disputes  in  Indian  country.  There 
werei  twenty-seven  (27)  graduates  who  completed  over  80  hours  of 
training  in  conflict  resolution.  While  many  came  from 
California,  we  drew  participants  from  as  far  away  as  the  Pine 
Ridge  and  Yankton  Sioux  Indian  Reservations  in  South  Dakota  and 
the  Taos  and  Sandia  Pueblos  in  New  Mexico. 

Beyond  the  80  hour  class-room  training  requirement,  our  graduates 
must  complete  a lengthy  written  exam  and  participate  in  a 
mentorship  program  with  seasoned  mediators  in  order  to  be  placed 
on  the  IDRS  Panel  of  Certified  Mediators. 

This  afternoon,  in  order  to  economize  on  time,  we  will  address 
our  comments  to  the  Native  American  Graves  Protection  and 
Repatriation  Act  (PL  101-601) , and  associated  regulations  as  they 
are  implemented  by  the  National  Park  Service  in  the  U.S. 
Department  of  Interior.  We  expect  that  some  of  our  more  focussed 
comments  will  also  be  generally  applicable  to  the  consultation 
relationships  and  transactions  between  Indian  tribes  and 
organizations  and  other  federal  agencies. 

NAGPRA  is  a significant  and  welcomed  step  in  the  direction  of 


2 


protecting  and  furthering  the  heart-felt  interests  and  traditions 
of  Native  American  people  in  this  country.  But  as  important  as 
it  is  as  a first  step,  we  anticipate  that  it  may  even  seem  that 
there  is  more  conflict  as  a result  of  this  new  legislation.  The 
reasons  for  this  will  be  that:  (1)  finally,  there  is  a forum  in 

which  Native  American  people  can  articulate  their  interests 
regarding  the  protection  and  repatriation  of  burial  remains  and 
cultural  items,  and  (2)  there  is  finally  a legal  requirement  that 
compells  those  with  whom  Native  Americans  have  wanted  to  confer 
to  come  to  the  table  and  negotiate. 

In  addition,  we  must  remember  that  we  are  operating  within  a 
context  of  considerable  tension  and  controversy.  There  is  still 
a vast  cultural  divide  that  must  be  bridged  in  the  course  of 
implementing  NAGPRA.  The  interests  and  values  of  the  parties  are 
significantly  different.  They  are  driven  by  strong  emotions 
which  will  affect  the  negotiations  — both  the  perceptions  of  the 
parties  and  their  willingness  to  explore  alternatives. 

Indian  people  feel  a strong  proprietary  interest  in  regaining 
possession  of  the  remains  and  the  cultural  items.  They  believe 
that  Indian  remains  belong  to  the  Indian  people  and  must  be 
treated  according  to  their  customs  and  beliefs.  There  is  a 
general  and  deepseated  knowledge  that,  as  a people,  Indians  have 
lost  much  while  they  have  been  alive  without  adding  further 
insult  after  death.  This  may  leave  little  margin  of  tolerance  or 
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patience  with  institutions  and  individuals  who  appear  to  insist 
on  preventing  or  delaying  the  return  of  the  remains  in  question. 

On  the  other  side,  are  people  who  have  acquired  and  used  the 
items  in  question  for  years.  They  too  are  sincere  but  perceive 
the  issues  from  a very  different  vantage  point.  They  come  to  the 
question,  not  from  a spiritual  and  religous  perspective,  but  from 
their  role  as  scientist,  entrepreneur  or  administrator. 

Scientists  and  academics  are  committed  to  studying  the  remains 
and  cultural  items  to  advance  learning  and  to  teach  the  next 
generations  of  professionals  about  the  world  they  live  in. 
Administrators  tend  to  view  them  as  resources  that  are  important 
if  not  essential  to  furthering  the  purposes  of  their 
institutions.  They  too  are  committed  to  promoting  and  protecting 
their  interests. 

Much  of  the  tension  in  the  transactions  between  the  Native 
American  communities  and  the  federal  agencies,  universities  and 
museums  will  come  from  both  believing  that  the  burden  of  proof  is 
on  others  to  make  a strong  case  why  they  should  give  up  their 
claims  to  the  items  in  contention. 

Questions  that  will  be  variously  interpreted  by  the  parties,  and 
which  ultimately  will  have  to  be  negotiated  include: 

1.  Which  remains  and  cultural  items  fall  properly  under  NAGPRA 
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and  must  be  listed  in  inventories,  summaries,  notifications  and 
negotiations? 

2 . Who  should  be  contacted  and  consulted?  Whose  burden  is  it  if 
persons  who  the  institutions  contact  do  not  follow  through  for 
one  reason  or  another  (e.g.,  moved  residence,  change  in  tribal 
leadership,  etc.)? 

3.  To  whom  should  the  remains  and  items  be  returned,  the  lineal 
descendants  or  the  culturally  affiliated  tribes?  When  there  is 
conflict  among  potential  representatives  does  the  agency  or 
museum  have  some  responsibility  to  help  sort  it  out,  particularly 
when  they  have  developed  the  relevant  background  documentation 
and  information  that  may  lie  at  the  heart  of  the  controversy  over 
who  are  the  proper  representatives 

4.  How  will  language  in  the  regulations,  such  as  "expeditious 
return",  be  operationally  defined  during  the  negotiations  up  to 
the  point  at  which  there  is  agreement? 

5.  How  will  timelines  be  set  for  the  exchange  of  information,  and 
for  the  resolution  of  differences  during  the  process? 

6.  Who  will  provide  and  pay  for  transporing  burial  remains  and 
cultural  items  that  must  be  repatriated? 
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7.  How  will  remains  be  prepared  for  transport,  for  burial? 

8 Where  are  remains  to  be  reburied? 

9.  How  will  it  be  decided  that  items  are  " indispensible"  to  a 
study  and  that  the  study  results  which  are  expected  will  be  Mof 
major  benefit"  to  the  United  States? 


Recommendations 


We  at  IDRS  perceive  a great  need  for  more  extensive  dispute 
resolution  options  and  mechanisms  developed  within  the  context  of 
NAGPRA  implementation.  This  will  serve  two  purposes:  it  will 
help  manage  the  transactions  in  such  a way  that  major  controversy 
will  be  prevented  and  minimized;  and  it  will  help  support  the 
parties  themselves  to  resolve  disputes,  once  they  do  occur, 
without  having  to  resort  to  the  judicial  process. 

We  would  like  you  to  consider  the  following  recommendations. 

1.  There  should  be  intermediaries  with  cross-cultural  sensitivity 
and  mediation  skills  who  can  help  orchestrate  and  manage  the 
transactions  between  the  tribes  and  the  agencies  and  museums. 
Mediators  would  be  involved  during  the  pre-mediation  phase, 
before  the  parties  engage  in  face-to-face  negotiations.  They 
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would  assist  the  respective  parties  select  their  "negotiating 
team",  identify  and  unravel  the  issues,  exchange  information  and 
documentation  needed,  engage  in  appropriate  written  and  verbal 
communication,  establish  the  agenda,  arrange  for  suitable  meeting 
times  and  locations,  and  set  the  format  and  ground  rules  for  the 
face-to-face  meetings. 

During  the  active  mediation  phase,  the  intermediary  can  also  be 
of  untold  value  in  ensuring  that  negotiations  remain  productive, 
communication  channels  remain  open  between  the  parties,  false 
assumptions  and  interpretations  are  kept  at  a minimum,  there  be 
full  exploration  of  options,  and  procedural  as  well  as 
substantive  agreements  are  explicit,  clear,  practical  and 
implemented. 

2.  There  should  be  conflict  resolution  training  made  available  to 
tribal  representatives  and  museum  and  government  officials, 
covering  the  statute  and  regulations;  how  to  deal  with  the 
horizontal,  vertical  and  internal  dimensions  of  the  negotiation 
process;  how  to  prepare  for  actual  face-to-face  negotiations; 
some  effective  cross-cultural  negotiation  techniques  and  skills; 
how  to  build  and  maintain  trust;  and  how  to  formulate  agreements. 

The  training  could  shorten  and  simplify  the  negotiation  process 
significantly.  This  would  mean  that  fewer  hours  would  have  to  be 
spent  in  lengthy,  frustrating  and  unproductive  sessions.  It 
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would  also  mean  a reduction  in  the  overall  cost  of  the 
transaction  and  greater  likelihood  that  the  relationship 
established  between  the  parties  could  be  depended  on  as  a good 
foundation  in  subsequent  encounters.  (It  would  be  ideal  if  all 
parties  attended  the  same  training.) 


While  there  may  not  be  funds  specifically  earmarked  at  this  time 
for  mediation  services  or  training,  agencies,  museums,  and  tribes 
could  be  spending  hundreds  of  thousands  of  dollars  over  the  next 
several  years  in  the  courts.  In  contrast,  mediation  is  much 
quicker  and  far  less  costly.  And,  just  as  important 
relationships  are  built  during  negotiation  and  mediation  these 
same  relationships  are  usually  undermined  during  litigation.  All 
these  factors  should  be  an  incentive  to  create  funding  that  can 
help  minimize  controversy  and  keep  disputes  out  of  the  courts. 

Thank  you  very  much  again  for  this  opportunity  to  be  heard. 
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VJ  IndianRancheria 

P.O.  BOX  3 3 9 • TALMAGE,  CA  95481 
PH:  707/462-3682  FAX:  707/462-9183 

My  name  is  Yolanda  Chavez  McCarthy.  I ' am  the  Cultural  Resource 
Specialist  for  the  Guidiville  Indian  Rancheria  in  Mendocino  Co. 

I ' am  also  a Graduating  senior  currently  attending  Sonoma  State 
University.  My  major  is  Anthropology  with  a focus  in  Ethno- 
Archaeology.  Sonoma  State  is  also  home  to  the  Anthropological 
Studies  Center  and  the  Northwest  Information  Center  for  North- 
ern California. 

I was  elected  by  the  Guidiville  Cultural  Committee  to  work  on 
repatriation  because  of  my  major  and  the  resources  available 
at  Sonoma  State.  The  assumption  was  that  this  would  make  the 
repatriation  process  easier  to  understand  and  faster  to  imple- 
ment. This  has  proven  to  be  a incorrect  assumption.  I am  no 
closer  to  really  understanding  how  the  law  applies  . to  Guidiville 
or  the  other  reservations  and  Indian  communities  in  Mendocino  Co. 

The  repatriation  law  as  written  may  work  for  large  tribes  outside 
of  Northern  California  or  outside  the  State,  but  for.  small  tribes 
and  communities  the  Repatriation  Law  is  ambiguous,  difficult  to 
interpret  and  exclusionary.  It  gives  little  or  no  guidelines  to 
follow  under  special  circumstances,  nor  does  it ';take' into  account 
the  tragic  and  convoluted  story  of  California  Indians  as  experi- 
enced after  contact  with  the  United  States  Government.  This 
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denies  the  right  to  a legitimate  claim  from  tribes  and  communities 
who  are  unable  to  provide  the  type  of  documentation  called  for  in 
the  Repatriation  Law.  Nor  does  the  law  provide  for  technical 
help  in  interpretation,  understanding  it's  intent  and  limitations. 

The  Repatriation  Law  also  makes  no  provisions  for  funds  to  help 
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conduct  research  and  pay  for  travel  expenses  to  the  various  hold- 
ing facilities  and  museums.  A written  summary  is  not  enough  on 
which  to  make  a determination  as  to  right  of  ownership.  Who 
is  suppose  to  pay  for  this?  As  of  now,  it  is  my  understanding 
only  2.5  million  dollars  are  available  for  repatriation  from  the 
original  30  million.  Of  this  1/3  goes  to  tribes  and  communities, 
and  the  rest  to  the  various  museums  in  the  United  States.  If  the 
spirit  of  the  Repatriation  Law  is  intended  to  address  some  of  the 
wrongs  of  the  past,  then  the  United  States  Government  should  find 
the  funds  to  carry  out  the  Repatriation  Law  and  make  it  a reality 
for  all  Native  American  Indians. 


Technical  Input  and  Testimony 
of 

The  Confederated  Tribes  of  the  Warm  Springs  Indian  Reservation 

Cultural  Resource  Program 
Prepared  by 

Scott  E.  Stuemke  - Program  Manager 
September  16,  1993 


ABSTRACT  OF  ISSUES:  The  role  of  consultation  and  coordination  with  tribal 
governments  is  paramount  to  the  success  of  repatriation  and  other  aspects  of 
historic  preservation.  An  example  of  tribal  government  participation  and 
coordination  in  the  Oregon  legislative  process  incorporates  the  Native  American 
Graves  Protection  and  Repatriation  Act  in  state  statute.  This  example  illustrates  the 
need  for  formal  dialogue  and  face-to-face  consultation  and  coordination. 


Support  of  the  Native  American  Graves  Protection  and  Repatriation  Act 
(NAGPRA)  has  recently  received  widespread  attention  by  the  Oregon  Tribes. 

During  the  1993  legislative  session  in  Salem,  a caucus  of  federally  recognized  Oregon 
tribes  delegated  technical  staffs  to  work  with  the  Oregon  State  Historic  Preservation 
Officer  to  create  an  omnibus  bill  (Senate  Bill  61).  This  bill  incorporated  into  state 
statutes  the  concepts  of  NAGPRA  and  other  amendments  to  historic  preservation 
regulations,  policies,  and  laws.  An  attempt  to  accomplish  this  task  in  the  previous 
legislative  session  failed  due  in  part  to  a failure  to  consult  with  tribal  governments. 

Through  direct  and  indirect  dialogue  with  elected  tribal  leaders  and  traditional 
leaders,  consultation  and  coordination  efforts  iead  to  a clarification  of  state  agency 
and  tribal  roles  addressing  the  disposition  of  sensitive  issues  centered  on  human 
remains  and  cultural  items.  Seven  of  the  nine  federally  recognized  Oregon  tribes 
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gave  final  formal  support  to  the  bill.  Recognition  of  the  role  of  Tribal  governments 
in  historic  preservation  and  repatriation  is  paramount  to  building  a "new" 
cooperative  era  with  federal  agencies  for  the  management  of  unique  and 
irreplaceable  aspects  of  Native  American  cultures  and  traditions. 

Similarly,  the  role  of  tribal  governments  in  building  and  fostering  formal 
relationships  with  various  federal  agencies  can  be  achieved  through  constructive 
dialogue.  Responsibility  of  resource  management  and  development  will  ultimately 
have  a direct  affect  on  indigenous  cultures  and  traditions.  Ancestral  remains, 
funerary  objects,  objects  of  cultural  patrimony  and  sacred  objects  must  be  treated 
with  dignity  and  respect.  By  addressing  ethnocentric  belief  systems  found  among 
agency  personnel,  the  barriers  to  understanding  varied  Native  American  cultures 
and  tradition  can  be  overcome. 

Various  sections  of  the  proposed  rules  and  regulations  for  NAGPRA  only  urge 
agencies  to  consult  and  coordinate  . Committing  to  formal  consultation  procedures 
and  making  personal  contacts  with  the  representative  tribal  governments  is  the  first 
step  to  accomplishing  and  fostering  coordinated  efforts  for  repatriation  and  resource 
protection.  NAGPRA  only  addresses  general  rules  and  regulations,  and  suggests 
developing  memoranda  of  understanding  to  deal  with  various  issues  related  to 
repatriation,  discovery,  and  disposition  of  human  remains  and  associated  objects. 
This  dialogue  must  be  initiated  and  conducted  face-to-face  between  the  agencies  and 
appropriate  tribal  governments  and  tribal  community  leaders. 
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The  forum  provided  by  these  hearings  is  a start.  It  is  a time  for  learning  and 
coordination.  Consultation  can  only  be  accomplished  through  direct  dialogue  and 
formal  contact.  Agency  officials  must  take  the  time  to  make  the  personal  contact, 
learn  who  their  tribal  neighbors  are,  and  understand  tribal  perspectives  of 
repatriation  and  resource  management. 
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CENTRAL  SIERRA  ME-WUK  CULTURAL  AND 
HISTORIC  PRESERVATION  COMMITTEE 
POST  OFFICE  BOX  699 
TUOLUMNE,  CA  95379 
(209)  928-3475 


RE:  CALIFORNIA  INDIAN  LEGAL  SERVICE  HEARING  ON  CONSULTATION 

RELATIONSHIPS  BETWEEN  TRIBES  AND  FEDERAL  AGENCIES 
RELATIVE  TO  THE  NATIVE  AMERICAN  GRAVES  PROTECTION  AND 
REPATRIATION  ACT  OF  1990 

HEARING  HELD:  16  SEPTEMBER  1993-PANEL  6 - 1:00p.m. 

PRESENTED  BY:  REBA  FULLER,  SPOKESPERSON 

The  Central  Sierra  Me-Wuk  Cultural  and  Historic  Preservation  Committee  was 
sanctioned  by  the  Tuolumne  Band  of  Me-Wuk  Indians  (a  federally  recognized 
tribe  of  California)  in  February  1991.  This  committee  provides  a cultural 
preservation  forum  for  the  Me-Wuk  community.  Together,  it  is  our  responsibility 
to  review,  discuss  and  implement  activities  regarding  the  identification, 
management,  research,  interpretation,  protection  and  development  of  historic 
sites  within  Tuolumne  County.  After  its  inception,  the  Committee  invited  the  Me- 
Wuk  of  adjacent  Mariposa,  Calaveras  and  Amador  Counties  to  participate.  The 
Councils  presently  involved  are  the  Amador  Tribal  Council,  Calaveras  Tribal 
Council,  Jackson  Tribal  Council,  Tuolumne  Tribal  Council,  and  the  American 
Indian  Council  of  Mariposa  County. 

The  Central  Sierra  Me-Wuk  have  numerous  concerns  regarding  the  Native 
American  Graves  Protection  and  Repatriation  Act  of  1990.  First  and  foremost,  is 
that  this  federal  statute  mandates  the  repatriation  of  human  remains  and 
associated  funerary  goods  to  the  respective  Native  people  by  lineal  descent  or 
cultural  affiliation.  The  draft  guidelines  mandate,  "The  definition  of  Indian  Tribe 
has  been  clarified  to  refer  to  those  Indian  Tribes  and  Native  Alaskan  entities  on 
the  current  list  of  recognized  Indian  tribes  as  published  by  the  Bureau  of  Indian 
Affairs."  In  California  not  all  tribes  are  "recognized"  because  their  treaties  were 
never  ratified  or  because  they  were  not  included  in  the  enactment  of  the  Indian 
Reorganization  Act  of  1934.  This  does  not  provide  equal  opportunity  for 
participation  to  all  Native  Indians  of  California.  This,  is  one  of  the  many  reasons 
for  the  establishment  of  the  Central  Sierra  Me-Wuk  Committee.  Some  of  the 
Central  Sierra  Me-Wuk  are  not  recognized,  so  therefore,  we  provide  coverage  to 
assist  in  addressing  their  concerns.  But  how  will  this  umbrella  be  viewed  in  terms 
of  NAGPRA? 
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Another  area  of  our  concern,  is  how  un-associated  funerary  objects,  sacred 
objects,  or  objects  of  cultural  patrimony  are  described.  For  National  Park  Service 
to  assume  that  Native  Indian  people  will  give  "A  description  of  each  object, 
including  dimensions,  materials,  and  photographic  documentation,  if  appropriate", 
to  such  items  is  very  unrealistic.  How  does  one  "document"  and  object  of  cultural 
patrimony,  let  alone  a sacred  object?  Without  knowing  provenience,  an  object 
cannot  be  categorized.  The  Native  Indian  people  will  certainly  be  reluctant  to 
provide  written  documentation  regarding  sacred  objects-to  us  this  would  be  a 
deliberate  sacrilegious  act. 

Our  last  and  most  significant  and  imperative  concern  is  funding.  The  Bureau  of 
Indian  Affairs  does  not  have  the  funding  available  to  aid  even  "recognized"  tribes 
in  carrying  out  preservation.  The  tribes  lacking  federal  recognition  status  cannot 
apply  for  any  funds  whatsoever  for  participation  in  any  federal  program.  Without 
money  or  resources  to  provide  for  training  for  Native  Indians  people,  it  is 
unreasonable  to  expect  a fair  application  of  this  law  and  its  proposed  rules  and 
regulations.  Who  is  to  bear  the  expense  for  transportation  costs  for  acceptance 
of  delivery?  Where  are  the  people  going  to  obtain  land  for  a "permanent  site"  for 
reburial? 

Finally,  we  would  like  to  know  why  the  federal  government  persists  in  enacting 
legislation  and  guidelines  which  affect  our  people,  but  for  which  we  have  had  no 
participation.  Panels  like  this  one  today  might  not  be  necessary  if  Native  Indian 
people  had  been  truly  represented  during  drafting  of  NAGPRA. 


WESTERN  SHOSHONE  HISTORIC  PRESERVATION  SOCIETY 

1581  PINENUT  CIRCLE 
ELKO,  NEVADA  89801 
(702)  738-4147 

September  16,  1993 

TO:  HEARING  BOARD  MEMBERS 

FROM:  LARRY  KIBBY,  CONSULTANT/DIRECTOR 

WESTERN  SHOSHONE  HISTORIC  PRESERVATION  SOCIETY 
ELKO,  NEVADA 

RE:  CULTURAL  PROPERTIES  AND  CULTURAL  VALUES 

Greetings!  In  compliance  to  the  National  Historic  Preservation  Act  and  the 
Native  American  Graves  Protection  and  repatriation  Act,  I come  before  you  with 
honor  and  dignity  as  a concerned  Native  American  of  this  Country. 

The  Western  Shoshone  Historic  Preservation  Society  was  established  in 
May  of  1993  towards  the  enhancement  of  the  National  Historic  Preservation-Act 
of  1966:  the  American  Indian  religious  Freedom  Act  of  1978:  and  the  Native 
American  Graves  Protection  and  repatriation  Act  of  1990. 

This  Society’s  direct  concern  is  the  preservation  and  protection  of  those 
religious,  burial  and  prehistoric  properties  that  do  have  a religious  and  cultural 
significant  value  to  the  Traditional  people  of  the  Western  Shoshone  Nation. 

Currently  at  this  time  the  Western  Shoshone  Historic  Preservation  Society 
is  addressing  the  Bureau  of  Land  Management's  "'RANGELAND  REFORM  '94" 
proposal  which  will  have  a "'DIRECT  IMPACT"  on  the  TRADITIONAL, 
HISTORICAL  and  ECONOMICAL  VALUES  of  not  only  the  WESTERN 
SHOSHONE  NATION  but  the  other  NATIVE  AMERICAN  TRIBES  that  are 


located  within  the  14  WESTERN  STATES  of  this  country  in  which  this  BLM 
proposal  will  effect  in  a direct  manner  of  speaking. 

The  "RANGELAND  REFORM"  proposal  will  hinder  the  efforts  of  all  Tribal 
Native  American  groups  or  organizations  that  are  preparing  or  putting  together  a 
program  that  is  directed  towards  the  enhancement  of  the  National  Historic 
Preservation  Act  Amendments. 

The  Native  Americans  must  attribute  their  attention  to  the  BLM's 
"Rangeland  Reform"  proposal  in  full  respect  to  the  fact  that  this  proposal  was 
established  with  aid  and  assistance  from  the  U.  S.  Forest  Service  and  the 
National  Parks  Service.  This  proposal  is  being  established  to  promote  stronger 
control  over  the  Public  Domain  and  those  RESPECTED  TRADITIONAL 
PROPERTIES  of  the  Native  Americans  as  well. 

Already  within  the  Traditional  Territories  of  the  Native  American's  to  much 
of  our  Sacred  lands,,  our  Burial  and  Ceremonial  lands  has  been  turned  into 
"WILDERNESS  AREA'S",  NATIONAL  FOREST  AND  NATIONAL  PARKS  to 
where  there  is  no  direct  consent  of  the  Native  American  people,  basically 
because  those  Archaeological  people  of  the  Bureau  of  Land  Management  and 
the  U.  S.  Forest  Service  state  time  and  time  again  that  if  the  Native  American 
people  can  not  prove  their  Traditional  beliefs  or  their  Sacred  beliefs  or  how  they 
perform  their  Sacred  Ceremonies,  or  where  their  Burial  Sites  are,  then  due  to  the 
RULES  AND  REGULATIONS  of  their  agencies  they  have  no  other  alternative  but 
to  authorize  the  use  of  these  lands  for  various  projects  and  other  activity  that  has 
no  relation  to  the  Traditions  of  the  Native  American,  due  to  the  fact  that  they  have 
an  obligation  to  the  PUBLIC,  in  which  apparently  the  Native  Americans,  the 
Ranching  Community  and  the  Mining  Community  are  not  a part  of. 

Therefore  let  it  be  understood  by  all  NATIVE  AMERICANS  who  at  this  time 
have  a DIRECT  CONCERN  for  their  RELIGIOUS,  BURIAL  AND  PREHISTORIC 


PROPERTIES,  that  the  "RANGELAND  REFORM  ,94"  proposal  will  have  a 
DIRECT  IMPACT,  not  only  on  their  TRADITIONAL  VALUES  and  WELL  BEING, 
but  towards  the  NATIONAL  HISTORIC  PRESERVATION  ACT  AMENDMENTS 
OF  1992:  the  NATIVE  AMERICAN  GRAVES  PROTECTION  AND 
REPATRIATION  ACT  OF  1990:  and  the  AMERICAN  INDIAN  RELIGIOUS 
FREEDOM  ACT. 

That  this  BLM  PROPOSAL  will  indeed  hinder  the  efforts  of  all  NATIVE 
AMERICANS  in  their  plight  to  PRESERVE  AND  PROTECT  their  TRADITIONAL 
PROPERTIES. 

Furthermore  let  it  be  understood  that  the  statements  made  by 
ARCHAEOLOGICAL  PERSONS  working  within  the  confine  of  the  Bureau  of  Land 
Management  and  the  U.  S.  Forest  Service,  should  understand  that  as  HUMAN 
BEINGS,  WE  THE  NATIVE  AMERICAN  PEOPLE  OF  THIS  COUNTRY,  DO  NOT 
NEED  TO  PROVE  OUR  RELIGIOUS  BELIEFS  NOR  DO  WE  THE  NATIVE 
AMERICANS  OF  THIS  COUNTRY  NEED  TO  PROVE  WHERE  OUR 
ANCESTORS  ARE  LAID  TO  REST  AT,  FOR  THE  BLOOD  OF  ANCESTORS 
DOES  COVER  THIS  OUR  MOTHER  EARTH  AND  WE  HOLD  MUCH  HONOR 
AND  RESPECT  FOR  THE  DIGNITY  AND  PRIDE  THAT  OUR  ANCESTORS 
DEVELOPED  IN  THE  EURO-AMERICAN  OCCUPATION  OF  THESE  LANDS,  IN 
THEIR  EFFORT  TO  PRESERVE  AND  PROTECT  THE  WELL  BEING  OF  THEIR 
PEOPLE,  US  THE  PRESENT  GENERATION  AND  OUR  YOUTH  AND  FUTURE 
GENERATION. 
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SEPTEMBER  16,  1993 

To:  Hearing  on  Consultation  Relationships  Between  Tribes  and 

Federal  Agencies  Relative  to: 


National  Historic  Preservation  Act  Amendments  1992 
Native  American  Graves  Protection  and  Repatriation  Act 
Native  American  Free  Exercise  of  Religion  Act 

First,  we  would  like  to  thank  you  for  the  honor  to  present 
testimony  at  this  for  important  hearing.  It  is  good  to  know  that 
members  of  the  U.S.  Congress  are  showing  a strong  interest  to 
protect  and  preserve  the  way  of  life  of  original  occupants  of  this 
great  country. 


At  times  in  history  it  was  the  policy  of  the  U.S.  Government 
to  destroy  or  suppress  the  Native  American's  way  of  life.  To 
reserve  this  attitude  and  recognize  our  great  culture  and  practices 
gives  us,  the  Native  Americans,  hope  to  regain  the  strengths  of  our 
religion,  customs  and  practices.  Like  one  of  our  elders  commented 
recently  "we  can  be  Indians  again" 

The  Native  American  Free  Exercise  of  Religion  Act,  S1021  is  a 
good  next  step  in  providing  Native  American  traditionalist  and 
practitioners  the  recognition  and  support  to  insure  continued 
exercise  of  necessary  cultural  activities. 

However,  for  California  Tribal  entities  one  glaring  problem 
continues  without  a recommended  remedy.  Large  numbers  of  sacred 
sites,  cemeteries,  gathering  areas  and  ceremonial  grounds  are  now 
on  private  fee  land.  Most  all  of  these  private  landowners  don't 
have  to  comply  with  the  laws  protecting  cemeteries  or  historically 
significant  lands. 


There  is  an  urgent  need  for  the  federal  and  state  governments 
to  establish  a guideline  for  private  land  owners  cooperation  when 
remains  and  artifacts  are  found  on  their  properties  or  for 
gathering  or  ceremonial  purposes.  Also  that  the  federal  government 
establish  a mechanism  or  procedure  on  public  lands  for  Tribes  to 
have  the  capability  to  set-aside-  lands '-for  repatriation-  of  burial 
remains . 
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Of  further  importance  in  regards  to  consultation  is  that  all  Tribes 
in  California  need  to  be  involved  and  that  proper  notification 
needs  to  be  insured.  Something  in  this  hearing  process  seemed  to 
be  lacking  when  key  groups  and  individuals  involved  in  traditional 
and'  religious  activities  were  not  aware  of  this  hearing. 

The  continued  efforts  by  congress  to  correct  past  wrongs  is 
appreciated. 

Sincerely, 


Barbara  Murphy 

Chief  Executive  Officer 


cc-  Tribal  Council 
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INDIAN  ALLOTMENT  ACT 


Cosranoan  Indian  Research,  Inc.  • Indian  Canyon  Ranch  • P.O.  Box  28,  Hollister,  CA  95024-0028 


Written  Testimony 
of 

Indian  Canyon  Mutsun  Band  of  Costanoan  Indians 

Presenter 

Ann  Marie  Savers,  Tribal  Chairperson 


INTRODUCTION: 

Within  the  context  of  developing  an  improved  and  effective  federal-tribal 
consultation  relationship,  this  testimony  will  address  issues  pertaining 
to  the  importance  of  water  in  the  cultural  and  ceremonial  context  of 
Native  American  religious  life.  It  was  presented  as  written  testimony  to 
Senator  Inouye  at  the  Amendment  Hearings  for  the  American  Indian 
Freedom  of  Religion  Act  in  Los  Angeles,  October,  1992. 

We  are  pleased  to  see  the  inclusion  of  water  in  the  amendments  to  Senate 
Bill  S 1021  titled:  The  Native  American  Free  Excercise  of  Religion  Act  of 

1993. 

Section  3:  Definitions.  No.  (8)  states  that:  Land  - the  terms  "land,"  "lands" 
Qi  public  lands"  mean  surface  and  subsurface  land  within  the  jurisdiction 
of  the  United  States  or  the  respective  States,  including  submerged  land  of 
any  kind  or  interest  therein  and  all  water  and  waterways  occupying, 
adjacent  to,  or  running  through  the  land. 

Tit,e  1 ’ Protection  of  Sacred  Sites.  Section  101  No.  (4)  states:  just  as 
other  religions  consider  certain  sites  in  other  parts  of  the  world  to  be 
sacred,  many  Native  American  religions  hold  certain  lands  or  natural 
formations  in  the  United  States  to  b©  sacred,  and,  in  order  for  those  sites 
to  be  in  a condition  appropriate  for  religious  use,  the  physical 
environment,  water,  plants  and  animals  associated  with -those  sites  must 
be  protected. 


Water  is  an  essential  ceremonial  element  at  Indian  Canyon  as  it  is  for 
Native  American  religion  in  general.  However,  our  water  is  being  diverted 
upstream  by  a neighbouring  corporation  and  we  are  currently  unable  to 
practice  our  ceremonies  in  full.  The  owner  of  this  corporation,  whose 
action  has  dried  up  our  stream  and  waterfall,  claims  that  the  use  of  the 
waterfall  for  religious  purposes  is  not  recognized  under  the  law  of 
California  as  a 'reasonable  beneficial  use’.The  American  Indian  Freedom  of 
Religion  Act  which  has  not  stood  up  in  court  since  it  was  implemented  in 
1978,  gives  us  no  legal  redress. 

THE  INDIAN  CANYON  LIVING  INDIAN  HERITAGE  AREA: 

Indian  Canyon  is  the  only  Indian  Country  within  the  Costanoan/Ohlone 
territory,  a region  with  one  of  the  largest  Native  American  populations  in 
the  United  States.  It  is  registered  as  a sacred  area  with  the  Native 
American  Heritage  Commission.  Indian  Canyon  is  open  to  all  peoples  of 

Native  American  heritage  who  are  in  need  of  traditional  lands  for  their 
ceremonies. 


More  than  800  people  come  to  Indian  Canyon  annually  from  many  nations 
across  the  United  States.  We  participate  in  both  tribal  and  intertribal 
ceremonies.  These  may  involve  gatherings  of  up  to  200  people  at  a time. 
Smaller  gatherings’  may  spend'  several  days  in  the  canyon. 


WATER  AS  AN  ESSENTIAL  ELEMENT: 

A.  The  waterfall  at  Indian  Canyon  is  its  main  sacred  feature. 

B.  Water  is  essential  for  both  ceremonial  and  practical  uses. 


1.  At  the  waterfall  and  flowing  in  its  natural  water  courses,  it  is  a 
sacred  and  essential  part  of  all  ceremonies. 

2.  Spiritual  leaders  from  different  tribes  take  water  from  the 
waterfall  at  Indian  Canyon  to  use  in  ceremonies  elsewhere. 

3.  Sweatlodae  purification  ceremonies  ( a major  aspect  of  Native 
American  Religious  practice  ) cannot  be  held  without  water:  it  is  used  to 
create  steam  inside  the  Sweatlodge  and  to  quench  thirst  brought  on  by  the 
loss  of  body  water. 

4.  Both  large  gatherings  and  small  extended  gatherings  need  water 
for  drinking,  sanitation  and  cooking. 

The  waterfall  has  been  dry  every  summer  since  1989,  when  water  was 
first  diverted  upstream. 


CONCLUSION: 

We  support  Senate  Bill  S 1021  to  the  fullest  and  hope  that  it  will  provide 


a strong  and  legally  enforceable  Act  which  would  ensure  that  the  religious 
freedom  of  people  of  Native  American  heritage  can  be  protected  in  a court 
of  law.  This  would  not  only  be  ethically  in  line  with  United  States  policy, 
it  would  carry  many  other  benefits.  The  freedom  to  practice  one's  religion 
restores  dignity  to  a community,  increasing  the  mental,  spiritual  and 
physical  health  of  that  community. 

However,  we  are  very  concerned  about  the  rumour  that  the  definition  of 
indigenous  people  will  not  remain  as  it  is  so  stated.  I t is  essential  that 
definitional  terms  pertaining  to  identification  as  Native  American  must 
be  inclusive  rather  than  exclusive  particularly  with  regards  to  tribal 
affiliation  and  also  to  non-federally  recognized  and  terminated  tribes. 
Because  the  18  Treaties  of  1851-52  were  never  ratified  does  not  make 
California  Indians,  particularly  those  who  are  not  federally  recognized  any 
less  Indian.  We  the  Indian  Canyon  Mutsun  Band  of  Costanoan  people  live  in 
Indian  Canyon.  Traditional  lands  on  an  Individual  Trust  allotment  which 
was  successfully  petitioned  for  and  resulted  in  our  recieving  a Trust 
Patent  in  1988.  My  great-grandfather  had  received  a Trust  patent  in  1911 
for  adjacent  land  and  my  present  homesite  is  on  the  same  homesite  as  my 
grandparents.  We  still  conduct  ceremonies  on  these  same  lands  and 
because  we  are  not  federally  recognized  we  should  not  be  denied 
acknowledgement  of  the  fact  that  we  are  a living  culture. 


October  20,  1993 


From:  Russell  F.  Imrie 
424  Ridge  Drive 
Boulder  Creek,  CA  95006 

408/338-4593  or  408/637-4238  (Indian  Canyon) 
Band:  Mohawks  of  Kahnawake  #0700771601 

Attn  Bob  Laidlaw 

U.  S.  Bureau  of  Land  Management 

California  State  Office 

2800  Cottage  Way  Room  E-2845 

Sacramento,  CA  95825 


Supplemental  Testimony  Submitted  to  the  Native 
American  Consultation  Oversight  Hearings 
of  September  16,  1993  Sacramento,  California 

Introduction 

In  the  spirit  of  an  improved  dialogue  between  diverse  Native 
American  groups  and  the  Agencies  of  the  U.S.  Government,  I feel  that  my 
viewpoint  merits  hearing.  I attended  the  reception  and  hearings  in  the 
company  of  Ann  Marie  Sayers,  a Mutsun  Indian.  The  Native  American 
Consultation  Oversight  hearings  of  September  16,  1993  encompassed  a 
variety  of  tribes,  groups,  and  geographical  areas.  More  importantly,  I saw 
that  there  was  evident  a wide  range  of  issues,  clarity,  and  experience  in 
the  testimonies  and  panels  before  the  hearing  board.  These  issues  and 
ideas  outline  the  substance  of  an  opportunity  for  America  to  take  a 
leadership  role  in  the  empowerment  of  indigenous  people  in  today’s  world 
and  furthermore  to  help  change  the  sometimes  spotty  Trustee 
relationship  existant  between  the  U.S.  Government  and  California’s 
unrecognized  tribes. 

Some  personal  background  may  be  necessary  to  illuminate  my 
viewpoint.  I was  bom  in  Quebec.  My  mother  is  a Mohawk  of  the 
Kahnawake  Band.  I am  also  registered  as  a member  of  the  Band  (50% 
blood).  I was  uprooted  from  my  culture,  family  and  home  when  my  family 
moved  to  California  in  1956  because  we  really  couldn’t  stay  in  Quebec 
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anymore.  Under  then  existing  Canadian  law  (since  reversed)  she  (my 
mother)  lost  her  cultural  and  legal  tribal  Identity  when  she  married  my 
father  (a  Scot).  Mohawk  men  did  not  ( lose  their  membership)  when 
marrying  non-native  women  who  then  became  full  members  of  the  band 
The  traditional  band  leaders  had  no  voice  In  this  at  that  time.  I spoke 
Mohawk,  lived  on  the  reserve,  experienced  family  and  community 
cohesiveness  in  the  midst  of  a dominant  society  where  the  tribal 
community  was(is)  a distinct  and  vital  entity.  This  all  changed  when  we 
came  to  San  Jose.  I quickly  learned  English,  lost  much  of  the  Mohawk 
tongue,  and  became  Identified  (externally)  as  an  Hispanic  due  to  physical 
characteristics  and  religious  practice  (Roman  Catholic)  In  the  rural  area 
where  we  settled  (New  Almaden). 

I have  always  identified  myself  as  an  Indian  and  maintain  ties  with 
my  village  and  family,  visiting  and  corresponding  as  much  as  possible. 
But  inevitably,  as  many  displaced  indigenous  people /Indians  learn,  there 
is  no  support  for  Indian  spirituality  and  culture  In  an  Indian  setting 
within  the  urban,  mass  consumer  society.  Indeed  natives  experience 
spiritual  (at  least)  genocide  in  the  daily  life  but  I won’t  rant  and  rave 
about  this  opinion  of  mine.  My  mother  undertook  reinstatement  Into  the 
band  In  1989  and  I in  1990.  My  document  from  Chief  Norton  and  my  ID 
card  issued  by  the  Government  of  Canada  are  among  my  most  precious 
possessions.  I had  heretofore  integrated  into  the  local  community  as  an 
active  person.  I am  a foster  parent  for  Santa  Cruz  County,  have  two 
children  of  my  own,  own  my  home  and  am  a (U.S.)  veteran.  I have  never 
received  any  money  or  services  from  anyone  despite  being  a registered  (at 
last)  Indian  member  of  a recognized  and  well-known  tribe  and  have 
supported  myself  throughout  the  years  as  a self-contained  Individual.  If 
anyone  ought  to  be  assimilated  it  is  me.  I am  not  and  neither  are  many 
others.  I have  experienced  abject  alcoholism,  drugs  and  years  of 
unproductive  aimlessness.  I am  fortunate  in  my  marriage  but  life  has 
been  extremely  difficult.  I have  hard  experience  in  this  dynamic,  whether 
I like  it  or  not,  and  similar  loss  is  real  among  Native  Americans  I have 
met. 

Organizational  Aspects 

I am  a re-entry  student  in  my  Junior  year  at  UCSC  and  work  with 
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Ann  Marie  Sayers’  Costanoan  Indian  Research  as  an  Intern.  I am  a 
member  of  SANAI  (Student  Alliance  of  North  American  Indians)  the 
(recognized)  campus  student  organization  at  the  school.  I have  listened 
to  many  Indians  who  have  experienced  similar  catastrophic  loss 
(perceived  or  physical)  of  their  humanity  and  cultural  identity.  Without 
going  on  and  on,  let  me  Just  re-emphasize  the  spiritual  Armageddon 
among  urban,  displaced  Indians  that  is,  intentional  or  not,  genocidal 
and  tyrannical  toward  the  Indians,  trustees  of  the  Government  of  the 
United  States  of  America.  Indian  Canyon  epitomizes  for  me  the  imperitive 
issues  of  freedom  of  religion  and  worship  as  a resource  of  our  culture  and 
one  we  are  deprived  of. 

Indian  Canyon,  A Spiritual  Treasure 

I met  Ann  Marie  Sayers  in  May,  1991.  Along  with  my  wife  and  two 
children,  I traveled  out  to  remote  Indian  Canyon  to  view  the  Traveling 
Vietnam  Memorial  Wall  on  Memorial  Day.  We  went  to  honor  the  wall,  to 
tiy  and  find  the  name  of  my  wife’s  cousin  and  also  out  of  curiosity.  After 
all,  the  Indians  around  here  were  extinct.  Treaties,  reservations,  Indian 
“family”  were  all  far  away.  Something  happened  there.  We  met  and  spoke 
with  Ann  for  four  hours  that  wonderful  afternoon.  The  small  waterfall 
worshiped  by  generations  of  Ann’s  family  sparkled  and  sang,  echoing 
quietly,  alive  in  the  granite  fastness  at  the  head  of  the  mile  long  gorge. 
She  told  us  of  her  family  and  her  awesome  struggle  to  gain  some 
ancestral  lands,  the  waterfall.  A trail  led  from  Ann’s  cabin  and  we 
reverently  walked  up  and  my  children  picked  some  wildflowers.  It  was 
cool  and  quiet  and  we  were  all  veiy  much  moved  and  awed  by  the  sense 
of  place  and  peace.  It  was  at  this  time  that  plans  to  transfer  from  junior 
college  night  courses  to  UCSC  began  to  take  shape  in  my  mind.  I felt 
deeply  renewed. 

I am  a practicing  Methodist.  I am  deeply  involved  with  my  local 
church,  teaching  Sunday  School,  active  in  and  chairing  committees, 
working  as  church  secretary  and  (sometimes  I think)  serving  as  the  token 
Indian  in  a conservative  and  otherwise  white  congregation.  I am 
spiritually  sensitive,  I believe,  and  I feel  that  the  spirit  of  Indian  Canyon 
is  very  strong.  The  Moslems  have  the  Dome  of  the  Rock  in  Jerusalem,  the 
Hindus  the  River  Ganges,  Catholics  the  Cave  of  Lourdes  in  France.  My 
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personal  spiritual  experience(s)  at  Indian  Canyon  and  the  experiences  of 
many  other  people,  Indian  and  otherwise,  makes  this  small  site 
extremely  important  In  the  spiritual  Journeys  of  many. 

Ann  has  made  the  canyon  available  to  bona-fide,  non -commercial 
events  and  meetings  for  all  tribes,  not  just  Costanoan.  Open  to  all 
indigenous  peoples,  but  most  Importantly  to  the  beleaguered  central 
coastal  California  Indian  community,  it  Is  an  Important  and  evolving 
locale  for  a spiritual  “coming  to  the  well"  by  real  people  with  real 
spiritual  needs.  The  most  profound  part  of  any  of  these  deeply 
empowering  and  positive  events  Is  a short  trek  up  to  the  falls,  a purifying 
smudge,  and  the  meditation  and  contemplation  guests  absorb  in  this 
natural  cathedral. 

In  the  lower  stretches  of  the  canyon,  beautifully  crafted  traditional 
structures  hug  the  creek  bank.  Where  Ann  Marie  played  In  the  creek  as  a 
child  and  her  mother  and  grandparents  felt  refuge  amidst  the  mountains, 
the  creek  Is  dry.  One  week  after  the  State  Water  Resources  Board  visited 
the  canyon  and  the  gate  valve  was  displayed  as  open  in  the  vineyard 
above  the  canyon.  It  was  shut  and  most  of  the  creek  dried  up-this  after  a 
year  of  record  rainfall  (1992).  Two  sweatlodges  can  be  found  steps  away 
from  the  creek.  Without  nearby  water,  it  Is  almost  Impossible  to  use 
them  for  the  cleansing  spiritual  passages  we  all  need  In  one  way  or 
another.  These  “facilities"  are  especially  Important  In  this  area  since  they 
lie  on  Indian  land,  the  only  Indian  Trust  land  In  the  entire  region,  and  as 
such  can  serve  a widespread  and  dedicated  population.  It  is  argued  that 
the  claim  (and  senior  claim,  I might  add)  of  Indian  Canyon’s  community 
on  the  water  (for  spiritual  nourishment)  Is  meaningless.  Nothing  is 
further  from  the  truth.  There  is  no  financial  gain  to  be  made  in  the 
survival  of  Indian  Canyon’ s lifeblood,  yet  the  treasure  Is  real  and 
cherished  by  the  people  who  need  and  use  W. 

Desecration  and  Ignorance 

This  area  is  being  desecrated  by  unregulated  water  diversions  of  a 
recently  planted  vineyard  and  elaborate  irrigation  system  on  the  plateau 
one  thousand  feet  above,  on  former  wilderness  and  rangeland.  This  user 
cuts  off  surface  flow  and  has  abused  the  legal  system  to  terrorize  and 
brutalize  the  religious  needs  of  a community.  Contrary  to  guidelines 
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regulating  recent  construction  and  excavation,  a mapped  (Indian)  village 
site  has  been  plowed  and  a magnificent  grinding  rock  is  surrounded  by 
bare  grading,  tanks  and  pipes  where  no  construction  should  occur  within 
50  feet.  Litigation  has  and  is  being  used  to  tie  up  scarce  resources  of  the 
Indian  Canyon  community  In  a battle  that  should  not  be  fought  in  this 
day  and  age,  in  this  arena.  The  State  Water  Resources  Board  has  been 
hamstrung  by  evasion  and  obfuscation  and  anyway  only  has  jurisdiction 
over  a limited  arena  of  state  water  law  in  regards  to  fanning,  fishing, 
etc.,  and  not  in  the  area  of  the  Federal  Trustee  relationship  in  place 
here,  and  indeed,  should  not.  Where  is  the  beneficial  trustee  here?  Small 
but  incredibly  important  situations  such  as  this  should  not  be  a matter 
for  local  jurisdiction.  Timid,  inconsistent,  and  uninformed  local 
jurisdictions  should  focus  on  the  more  appropriate  area  of  local  issues, 
and  not  undertake  inadequate  attempts  to  settle  matters  such  as  this, 
creating  bad  law  In  the  process. 

The  Indian  Freedom  of  Religion  Act  must  include  explicit 
guidelines  for  Juries,  judges,  attorneys,  developers  and  for  those  whose 
only  outlook  on  places /sites  such  as  Harlan  Creek  is  exploitation  for 
commercial/ ego  profit  in  a glutted  and  superficial  (boutique  wines) 
market.  People  are  free  to  farm  and  people  are  free  to  worship  in  ways 
they  see  fit.  However,  one  should  not  kill  the  other.  Is  it  fear  that  drives 
some  persons  to  desecrate  and  denigrate  Indian  places  and  rites  of 
worship?  A sense  of  fury  pollutes  the  world  of  Ann  Marie,  a trustee  of  the 
U.S.  Government.  This  is  not  freedom  of  worship. 

What  the  Act  Can  Do 

Indians  are  evolving,  as  are  most  societies.  Spirituality  will  be  an 
important  part  of  the  maturing  relationship  exemplified  by  undertakings 
such  as  today’s  hearings.  Your  leadership  in  the  area  of  human 
development  calls  for  painting  a picture  of  Indian  spiritual  activity  with 
much  greater  detail  and  of  a more  beneficent  nature.  (At  least),  it  will  tiy 
to  reconcile  the  statute  relationship  between  indigenous  spiritual  values 
and  American  notions  of  property  ownership  for  the  important  years 
ahead.  There  is  much  confusion  and  diversity  on  what  exactly 
constitutes  “Indian  Spirituality”  and  this  should  not  become  a weapon,  a 
tactic,  for  the  oppression  of  this  Important  minority  group.  This  is  Indian 
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business  and  Indians  must  work  on  it.  As  trustee,  the  U.  S. 

Government's  business  here  is  to  ensure  that  the  church  is  not  wrecked, 
that  the  water  flows,  that  the  doors  stay  open  and  that  the  worshipers 
are  free  to  associate.  Enhanced  regulations  would,  by  pro-actively 
defining  Issues,  become  an  important  tool  for  the  development  of  both 
American  and  Indian  societies. 

Somalia’s  ordeal,  Bosnian  “ethnic  cleansing",  Iraq’s  persecution  of 
the  Kurdish  people,  support  for  Israel,  are  all  more  or  less  admirable 
concerns  of  America.  But  what  about  the  spiritual  and  physical  blanket 
that  Is  thrown  over  the  Native  American?  Where  a people  should  be 
growing  and  developing  here  in  this  land  in  a good  way,  destruction  and 
demoralization  is  rife  as  cultural,  philosophical  and  spiritual  values  are 
frittered  away.  The  legacy  of  America’s  relationship  with  the  peoples  who 
lived  here  for  thousands  and  thousands  of  years  is  not  a good  one  or  a 
happy  one.  In  the  whole  world,  it  ought  to  be  the  best.  On  my  way  to  my 
hostess’  house  near  Sacramento,  the  evening  before  the  hearings,  I 
passed  a building  that  sticks  in  my  memory  for  some  reason.  For  a 
minute,  I thought  I had  taken  a wrong  turn  in  the  dusk  and  arrived  at 
(Disney’s)  Magic  Kingdom!  A church  stood  there,  pink  and  white  in  the 
floodlights.  I am  sure  the  congregation  and  board  of  trustees  were 
extremely  proud  of  their  building  yet  I found  it  hysterically  silly  in  it’s 
suburban  garishness.  This  building  would  never  fit  in  the  folds  of  Indian 
Canyon  and  the  sacred  waterfall  would  be  as  alien,  there  in  the  city. 

Each  has  its  place  and  both  congregations  have  a basic  human  right  to 
expect  respect  and  security.  The  waterfall  at  Indian  Canyon  merits  all 
that  respect  and  security. 


c.c.  Ann  Marie  Sayers,  Ismana  Cater,  Costanoan  Indian  Research  Files 
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California  Indian  Legal  Services 
Attention:  Stephen  V.  Quesenberry 
510  - 16th  Street,  Suite  301 
Oakland,  CA  94612 

Written  Comments  for  the  Hearing  on  Consultation  Relationships  Between 
Tribes  and  Federal  Agencies  re: 

National  Historic  Preservation  Act  Amendments  (P.L.  102- 

572), 

Native  American  Graves  Protection  and  Repatriation  Act  (P.L.  101-601) 
and  draft  regulations, 

Native  American  Free  Exercise  of  Religion  Act,  S.  1021. 

The  Timbisha  Shoshone  Cultural  Preservation  Committee,  as  directed  by  Tribal 
Council,  has  reviewed  the  copies  of  the  above-listed  legislation  and  draft 
regulations  sent  to  them  by  the  California  Indian  Legal  Services  (CILS).  We 
have  also  reviewed  comments  on  these  documents  by  the  Oakland  office  of 
CILS  and  Fred  Marz  of  the  CSLS  Bishop  office. 

It  is  difficult  for  us  as  Indian  people  to  understand  the  legal  language  used  by 
government  officials  and  how  the  laws  and  regulations  will  actually  be  applied 
to  cases  which  affect  us  and  our  traditional  Sand.  We  are  grateful  for  the 
comments  from  CILS,  which  have  helped  clarify  this  for  us. 

We  also  appreciate  this  opportunity  to  raise  our  concerns  and  the  questions  we 
have  about  the  legislation  and  regulations.  We  must  try  as  Indian  people  to 
make  our  views  clear  to  Federal  officials,  because  we  believe  that  it  is 
sometimes  difficult  for  others  to  understand  us.  This  is  in  part  because  we  have 
a different  point-of-view  on  the  relationship  between  government  and  religion 
from  the  United  States  government. 

We  cannot  separate  our  government  from  our  religion.  For  this  reason  when  we 
look  at  government  land-management  policies  we  are  looking  at  them  from  a 
religious  - not  just  a legal  - perspective. 

We  have  the  following  questions  and  comments: 

1 . Will  we  have  access  to  appropriate  agency  officials  and  the  technical 
and  financial  assistance  needed  for  effective  consultation? 

The  ability  to  consult  with  federal  agencies  before  they  begin  activities  that 
affect  our  traditional  lands  is  important  to  us.  The  legislation  and  regulations  we 
have  been  reviewing  seem  to  give  us  the  RIGHT  TO  CONSULT,  but  in  practice 
we  have  rarely  been  able  to  exercise  that  right. 

WITHOUT  ADDITIONAL  FUNDS  FOR  EXPENSES  AND  TECHNICAL 
ASSISTANCE  ONLY  LARGE  AND  WEALTHY  TRIBES  CAN  EXERCISE  THIS 
RIGHT. 

Federal  agencies  write  to  our  Tribal  Council  to  find  out  if  any  proposed  actions 
of  the  agency  would  affect  places  we  hold  sacred  or  historically  or  culturally 
important.  We  are  usually  given  a limited  time  to  respond.  Although  we  wish  to 


consult  with  the  agency,  our  tribe  does  not  have  the  resources  to  send  tribal 
members  to  inspect  places  involved  or  to  attend  public  hearings  or  to  obtain  the 
technical  assistance  we  may  need  to  evaluate  the  agency's  proposed  action. 

, Technical  assistance  and  funds  to  cover  our  expenses  would  help  us  exercise 
the  right  to  consult.  For  example,  this  summer  a National  Park  Service  Historic 
Preservation  grant  provided  the  training  and  technical  assistance  as  well  as  the 
travel  funds  we  needed  to  consult  effectively  with  the  BLM  on  pinyon 
management  and  on  a draft  resource  management  plan.  In  the  future  we  will 
be  better  able  to  consult  with  the  BLM  on  similar  matters,  but  for  the  foreseeable 
future  we  will  need  financial  assistance  to  cover  expenses  of  tribal  members 
and  any  necessary  technical  advice. 

FOR  EFFECTIVE  CONSULTATION  WITH  FEDERAL  AGENCIES  WE  NEED 
BOTH  TECHNICAL  AND  FINANCIAL  ASSISTANCE,  AS  WELL  AS  ACCESS 
TO  AGENCY  POLICY  MAKERS. 

2.  In  the  Timbisha  Shoshone  Tribe  covered  by  all  provisions  of  the 
NHPA  1992  amendments? 

The  Timbisha  Shoshone  Tribe  is  recognized  for  programs  and  services 
available  to  Indians,  but  the  Tribe  does  not  have  any  reservation  lands. 

If  "Tribal  lands"  as  defined  in  Section  301  (15)  is  the  basis  for  determining 
eligibility  for  participation  and  consultation  under  NHPA,  we  are  concerned  that 
we  may  not  be  eligible.  We  have  a legislative  proposal  for  reservation  lands 
made  in  July,  1993,  but  are  not  sure  whether  we  must  wait  for  Congressional 
action  on  our  proposal  before  we  can  take  advantage  of  provisions  under 
NHPA. 

WE  WOULD  LIKE  TO  HAVE  CLARIFICATION  OF  OUR  ELIGIBILITY  TO 
PARTICIPATE  IN  PROGRAMS  AND  BENEFITS  OF  THE  LEGISLATION  UNDER 
REVIEW. 

3.  We  are  concerned,  along  with  all  other  tribes  in  California,  that  our 
soveereignty  not  be  further  diminished  by  policies  and  actions  of  the  Bureau  of 
Indian  Affairs  and  all  other  federal  agencies. 

This  is  particularly  important  to  us  because  of  the  unique  relationship  of  the 
Timbisha  Shoshone  Tribe  to  the  Death  Valley  National  Monument.  We  are 
concerned  that  the  National  Park  Service  at  the  Monument  level  may  continue 
to  make  policy  decisions  and  adopt  land  management  plans  and  regulations 
without  following  the  legally  prescribed  consultation  process. 

We  would  like  to  see  clarification  on; 

HOW  AND  IN  WHAT  WAY  THE  DEATH  VALLEY  NATIONAL  MONUMENT 
ADMINISTRATION  IS  REQUIRED  TO  CONSULT  WITH  THE  TIMSHISHA 
SHOSHONE  TRIBE  PRIOR  TO  ADOPTING  PLANS  AND  REGULATIONS  THAT 
AFFECT  IT. 
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To:  Hearing  Board  Members 

Native  American  Consultation  Oversight  Hearings, 
September  16,  1993. 


F e.d.exaJ Recognition : 

We  have  suffered  enough! 

(1700's  - 1800's)  First  it  was  the  Spanish  soldiers  and 
missionaries  who  came  upon  our  land  known  today  as  California. 
Up  along  the  California  North  Coast  and  Alaska,  it  was  the 
Russians.  Their  purpose  or  quest  was  that  of  greed,  to  claim 
land  and  to  enslave  or  annihilate  the  Indian  tribes  of  this  land. 

Then  it  was  the  on-slought  of  the  gold  miners,  land  barons, 
settlers,  pioneers,  and  the  U.S.  Army.  Their  purpose  and  quest 
was  the  same  as  stated  above. 

In  1851  thru  1852,  the  United  States  Commissioners  were  sent  out 
to  California  to  make  treaties  with  the  California  tribes. 
Eighteen  treaties  were  negotiated  with  the  California  Indian 
Tribes.  The  U.S.  Commissioners  took  the  treaties  back  to 
Washington  D.C.  and  turned  them  over  to  the  U.S.  Senate  as 
instructed.  As  it  turned  out,  the  treaties  were  never  ratified 
and  instead  the  treaties  were  hidden  away  in  confidential  files 
for  50  years  or  more.  California  Indians  became  landless  and 
home  less. 

Today,  1993,  141  or  142  years  since  the  treaties  were  negotiated, 
the  non-f ederal ly  recognized  California  tribes/bands  are  still 
landless  and  many  are  still  homeless  and  without  vital  services 
available  to  our  brothers  and  sisters  who  are  federally 
recognized  as  Indian  tribes  and  have  land  held  in  trust  for  them. 

The  California  non-recognized  tribal  groups  who  are  presently 
seeking  federal  recognition  as  tribes,  most  if  not  all,  have 
enough  documentation  to  say  who  they  are  and  where  their  tribal 
areas,  are  lacaJte.d.,  These,  documents,,  can.,  also,  identity  with  the 
1851-52  eighteen  (18)  un-ratified  treaties  made  with  the 
California  Indian  Tribes.  Many  of  these  same  tribal  groups  have 
been  going  through  or  have  been  involved  with  the  federal 
acknowledgement  process  for  years. 
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My  tribal  group  is  the  "American  Indian  Council  of  Mariposa 
County".  We  are  going  into  the  twelfth  (12th)  year  seeking 
federal  acknowledgement  as  a California  Indian  Tribe.  Many  other 
non-recognized  tribal  groups  are  in  the  same  situation. 

It  has  been  stated  many  times  in  the  past  several  years  by  the 
non-recognized  tribes  of  California  and  also  by  congressional 
representatives  that  the  Federal  Acknowledgement  Process  is  not 
working  and  that  a change  is  needed  immediately.  It  is  our  hope 
that  this  administration  will  make  this  much  needed  change. 

Federal  agencies  continue  to  use  a favorite  term  within  their 
regulations,  funding  grants,  federal  register,  and  other  policy 
statements.  The  term  or  statement  used  is  for  the  definition  of 
"Indian  Tribe".  Those  Indian  tribes  and  Alaskan  Native  Entities 
on  the  current  list  of  recognized  Indian  Tribes  as  published  in 
the  Federal  Register  by  the  Bureau  of  Indian  Affairs,  Department 
of  the  Interior  shall  be  eligible  for  services,  etc.  Many  of  us 
non-recognized  tribes  in  California  have  had  working 
relationships  and  ventures  with  Federal,  State,  and  County 
agencies  for  years. 

The  American  Indian  Council  of  Mariposa  County  has  been  involved 
with  the  National  Park  Service  in  Yosemite  National  Park  for  the 
past  20  years.  Other  non-recognized  tribes  have  done  the  same 
with  other  Federal  and  State  agencies. 

It  is  this  type  of  action  and  treatment  by  which 
Government  is  keeping  our  Indian  People  apart, 
discriminatory  and  double-standard  process  which  has 
change  and  come  to  some  kind  of  balance. 

Instead  of  working  against  one  another,  let  us  work  together. 
This  hearing  today  could  be  a step  in  that  direction. 


the  U.S. 
This 
got  to 


Signed  : ^ __ 

Jay  Johnson,  President,  Confederation  of  Aboriginal 
Nations  of  California 
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Dr.  Patricia  Parker,  Deputy  Chief,  Preservation  Planning,  N.P.S. 
Dr.  Francis  McMannomon,  Chief  Archeological  Assistant,  N.P.S. 
Claudia  Nissley,  Director,  Office  of  Project  Review,  Advisory 
Council  Historic  Preservation 

Mr.  Joseph  Allyers,  Director,  National  Indian  Justice  Center 
Gentlemen  & Ladies: 

My  name  is  Les  James  and  I am  of  Chuckchans i e-Miwok  ancestry,  a 
member  of  the  American  Indian  Council  of  Mariposa  County.  Thank 
you  for  giving  me  this  opportunity  to  present  our  issues  regarding 
the  use  of  cultural  sites  and  the  protection  of  ’ tradi t i onal 
cultural  properties. 

We,  the  A I CMC  have  been  organized  since  1971.  We  are  descended 
from  Indians  who,  when  the  United  States  acquired  California  in 
1850,  occupied  what  is  now  Yosemite  National  Park  and  Mariposa 
County.  The  purpose  to  organize  was  to  relive  and  practice  our 
spiritual  ways  and  to  preserve  and  protect  cultural  resources,  also 
to  seek  and  provide  economic  development,  housing  and  educational 
opportunities  for  the  low-income  Indian  families  who  are  indigenous 
to  Yosemite  and  Mariposa  County. 

Only  a small  fraction  of  Mariposa  County  has  been  subjected  to  a 
systematic  archeological  survey.  The  Bureau  of  Land  Management  and 
Forest  Service  owns  the  majority  of  land  in  Mariposa  County  - the 
remaining  to  members  in  the  private  sector.  We  have  been  working 
with  the  Forest  Service  regarding  archeological  sites  (Stanislaus 
National  Forest  and  Sierra  National  Forest)  and  the  relationship 
has  been  very  positive.  There  are  many  sites  in  the  County  that  we 
are  not  aware  of  and  our  interest  is  to  preserve  and  protect  these 
sites,  especially  on  Government  owned  land.  We  asked  the  Federal 
Government  to  assist  us  to  preserve  and  protect  those  sites  on 
private  land. 

Yosemite  National  Park  has  been  more  completely  studied  than  any 
other  parts  of  the  County,  but  there  has  been  enough  studies  of  the 
western  slopes  of  the  Sierra  to  suggest  that  what  is  true  of  the 
prehistory  of  Yosemite  National  Park  is  also  true  at  the  western 
part  of  Mariposa  County. 

Our  concerns  are  the  gradual  encroachment  of  progress  of 
development  in  El  Portal  and  surrounding  areas  of  Yosemite  National 
Park  and  Mariposa  County.  The  Yosemite  General  Management  requires 
that  all  non-essential  National  Park  Service  and  concessioner 
employees,  and.  non-essent Lai. operational  structures  relocate  out  of. 
Yosemite  Valley  to  Wawona  or  El  Portal. 

Through  the  years  sites  have  been  impacted  upon,  some  have  been 


destroyed,  remains  have  been  exhumed  and  removed  to  UCLA.  As  of 
this  date,  the  remains  are  still  in  the  UCLA  possession.  There  are 
over  900  recorded  archeological  sites  in  the  area  of  Yosemite 
National  Park,  some  prehistoric. 

The AICMC  has  been  working  with  the  National  Park  Service  and  their 
staff  has  been  very  supportive.  For  the  past  19  years  the  AICMC 
has  been  hosting  the  Yosemite  Traditional  Indian  Days  in  Yosemite 
National  Park  on  the  third  weekend  in  June.  Here  we  serve 
traditional  and  non-tradi t i onal  foods  and  practice  our  spiritual 
ways,  utilizing  the  Indian  Village.  We  consider  Yosemite  Valley  a 
sacred  place  and  we  respect  all  that  is  in  this  valley. 

In  1978  the  AICMC  submitted  a proposal  to  the  National  Park  Service 
requesting  a cultural  center  with  interpretive  programs  prepared 
and  presented  by  Indians  and  a Indian  cultural  element  in  the 
General  Management  Plan, 

The  AICMC  requests  that  the  National  Park  Service  assists  us  in  the 
construction  of  a permanent  Indian  Cultural  Center  in  order  that  we 
may  continue  to  practice  and  teach  our  younger  generation  of  our 
tradi t i onal  ways . 

..  f t ' f - - 

For  the  past  five  years  we  have  been  monitoring  the  Pate  Valley 
site.  Here  there  are  ancient  pictographs.  This  monitoring  takes 
place  annually  on  the  first  weekend  in  October.  We  consider  this 
a sacred  site  and  ask  the  National  Park  Service  to  include  this 
site  on  the  Federal  Register  as  soon  as  possible.  The  need  is  to 
further  protect  it  from  vandals  and  curious  individuals.  We  ask 
that  committment  from  the  National  Park  Service. 

Other  activities  that  we  participate  in  is  the  Trans-Sierra 
Traditional  Walk  from  Yosemite  Valley  to  Lee  Vining  as  our 
ancestors  have  traditionally  done  for  many  years.  We  practice  our 
spiritual  ways  on  the  way  over  and  teach  our  younger  generations 
the  old  ways,  including  the  use  of  various  plants  used  for 
medicinal  purposes. 

The  AICMC  has  been  working  with  the  National  Park  Service,  local, 
state  and  national  levels.  In  1978  two  members  and  their  attorney 
of  the  AICMC  spent  a week  in  Washington  D.C.  conferring  with 
Federal  officials  and  Congressional  representatives  about  setting 
aside  an  area  of  land  in  Yosemite  Valley  for  cultural  purposes. 
The  National  Congress  of  American  Indians  voted  support  for  the 
proposal . 

1$  ,1980  AICMC  submitted  its  comments  on  the  General  Management  Plan 
to  the  Superintendent  of  Yosemite  National  Park,  commenting  on 
limitations  of  the  archeological  recommendations  and  the 
recommendations  on  museum  collections. 

The  active  participation  of  the  AICMC  in  local  affairs,  the  passage 
of  legislation  protecting  cultural  resources  and  the  American 
Religious  Freedom  Act  and  the  establishment  of  the  Indian  Heritage 


Commission,  (I  would  like  to  add  our  own  Jay  Johnson  was  voted  to 
chair  this  commission),  were  largely  responsible  for  this  change. 

In  1984  the  AICMC  submitted  their  petition  to  the  Government  of  the 
United  States  for  acknowledgement  as  the  Yosemite  Tribe.  As  of 
this  date,  we  are  yet  to  be  recognized  as  a tribe  after  many  years 
of  studies  by  scholars  who  have  written  many  books  dating  back 
hundreds  of  years. 

In  closing,  the  AICMC  will  continually  work  with  all  agencies  as  it 
has  in  the  past.  Although  we  are  not  Federally  recognized  by  the 
Federal  Government,  we  will  continue  to  protect  and  preserve  the 
land  the  Creator  has  given  us  and  use  and  respect  it  as  has  been 
done  by  our  ancestors  for  thousands  of- years. 

Thank  you  for  your  time  and  consideration. 


